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CeBacTbsHOBOI ANMMHBI [IMUTPUEBHEI
«TTpo6iiemMa MOPATBHOTO COJIEPYKAHHUS TPaBa B COBPEMEHHBIX HEOHATYPATUCTHICCKIX
KOHIIETILIUAX TpaBay,
Tpe/CTaBICHHON HA COMCKAaHUE yUeHOM CTeNEeHH KaHu1aTa dunocopckux HayK
110 HAYYHOH CIIELHATBHOCTH 5.7.4. THKA

JlnccepTalliOHHOE HCCIIEI0BAHUE CepactbanoBoi A.Jl. «[IpoGiemMa MOpanbHOro
Ccolep/KaHHsA TpaBa B COBPEMEHHBIX HEOHATYPATHCTHYECKHX KOHLCTILHAX npasa»
SABIISETCS AKTyaJbHBIM B KOHTEKCTE PA3sBUTHA COBPEMEHHOIO 3THYECKOro 3HAHUS,
dunocodun u THKe npasa. B XoJe UCCIEN0BAHUA ObLI IPOBEIECH aHaJM3 OCHOBHBIX
TEOPETHUECKUX KOHIIEILIHH, 3aTParnBaroLIHX npo6IieM COOTHOLIEHHS MOPAJIX U [IpaBa.
IIpexne Bcero, aHATM3UPYIOTCS TPAAMUMOHHO paccMaTpUBacMblc HarpasJIeHHs B
dunocopur TmpaBa ¥ PABOBEAYECKHX TEOPHAX: IOpUAMYECKUH  HaTypaIu3M
(€CTeCTBEHHOIPABOBbIE TEOPHH, FOCHATYPAIH3M U T.1.) H IOPUAHYECKHHA NO3UTHBHU3M
(tocrio3uTHBU3M). CleyeT OTMETHTb, YTO XOTs CIOpPBI O MOPaIBHOM COJIepIKaHUH
npaBa MexIy NpeICTABUTEIAMH 3THX HaIpaBJICHHH CTaTH OCOOCHHO aKTyalbHBIMH,
HauMHas CcO BTOpOM ImoJoBHMHBI XX BeKa, PETPOCIEKTUBHBIH B3MJIAA IMO3BOJISAET
00HApy)KMTh MX HCTOKHM emE B aHTHIHOCTH. B 1meHTpe BHHUMAaHMs OKa3bIBAKOTCH
COBpEMEHHbIE HEHATYPAIHCTUYECKHE TEOPHH, TIPE/ACTABJICHHBIC B KOHIIEMLIHAX
JL.®ynnepa u k. OuHHMCA, HX KPUTHKA CTOPOHHUKAMHU FOPHIHIECKOTO MO3UTUBU3MA
(I Xapr, W.Paz) a Tak ke OOCYKIEHHE OTHX IUCKYCCHH B COBPEMEHHOM
OTedyecTBEHHOMN U 3apyOeKHOM HCCIeJ0BaTeNIbCKOH INTEPATYPE.

B mepsoii riaBe nmpeacTaBiICH KpaTKHUil UCTOPUUECKHH 3KCKYPC B o0CyXICHHE
npo6IeMaTHKH MOPAIbHOIO COJIEpKaHH IpaBa. Oco6oe BHUMaHHUE YJEIEHO BOMPOCY
O TOM, MOuYeMy BOIPOC O BO3MOXKHOCTH OOpalleHHA K MOpaIbHBIM HOpMam H
[IEHHOCTSIM B IIPaBe aKTyaJM3MPOBAJICA MOC/IE MOPAKCHH HauucTckoi ['epMaHuu BO
Bropoii MupoBO#i Bo¥He. BTopas riaBa MOCBAIICHA ocobeHHoOCTsAM JebaToB O
MOPATGHOM COJIEp)KAHHH TpaBa MEXIy BeIyLIMMH aHIJIOASBITHBIMH npaBoBeIaMH
toro Bpemenu I.Xaptom u JL.Dymnepom. Cnenyer OTMETHUTh, 4YTO Ha IpHMeEpe
c(OpMy/IMPOBAaHHBIX B paMKax 3TOH JHMCKYCCHH MOJIOKEHUM M TIOJXOJ0B PellarTCs
MHOIME STHYECKHe KOJUIM3HH COBPEMEHHBIX TEOPHH IOPHAMYECKOro MO3WTHBM3MA U
KOHLEIIIi eCTECTBEHHOrO TpaBa B OTHOIIEHWH BOIPOCA O MOPAIbHOM COACPIKaHHH
npasa. B paboTe MoKa3aHO, YTO MpPeUIOKEHHAA JL.OynnepoM uzes «BHYTPEHHEH
MOpalM [paBa» MOXKET PacCMaTpUBaThCA KaK Hadalo HEOHATYPaTHCTHYECKOM
Tpamguuud (unocopuu ¥ ITUKE Tpasa. CyTb €€, KaK CIpaBe/UIMBO YKa3aHO B
[IOTI0}KEHHMSX, BEIHOCHMBIX Ha 3aIUTYy, COCTOUT B TOM, 4TO «MOpajbHOE OCHOBAHME
npasa 00ecreuynBacTCs BBINOIHEHHEM TpeGOBaHM) K TOCTPOESHUIO CHCTEMbI [IPABOBBIX
HOpM» (cTp.9). B TperThel riaBe aHAIM3UPYETCs BOMPOC O BO3MOYKHOCTH HaJEJICHUA
MOpATbHOM LEHHOCTBIO TMpPHHLMIA BEPXOBCHCTBA IpaBad (“The Rule of Law”),
KOTOpBIH Haubolee SPKO M IIOC/IEIOBATENBHO NpPEICTABICH B HEOIO3UTUBUCTCKOM
teopuw npasa M.Pasa. CeBacTbiHOBA A.Jl. TIIaTeabHO UCCIIEAYeT €T0 UL O TOM, 1TO
CYIIHOCTh TIpaBa ONpPENENACTCA HCKIFOIMTE/ILHO CHUCTEMHBIMH CBOMCTBaAMH CamMoro
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fmpaBa, KOTOpble HMKaK He CBsf3aHbl C TEMH WM MHBIMA CTO BO3MOKHBIMHU
MOpAIbHBIMU XapaKTePUCTHKaMu. B 4eTBepTOH INlaBe PacCMaTpHBAIOTCA OCHOBHbBIE
HIed HEOHATYPaJTUCTHYECKOHW TEOPHH IpaBa Jhx.@unuca. B pabote caenan BBIBOA O
TOM, UTO «¢ TOUKM 3peHus Jk.DUHHKMCA €CTECTBEHHOE IPABO BBICTYIIACT KaK Habop
NPUHLUIIOB  NPAKTHUECKOH, NpaBUJIbBHEH  CKas3aTh MOPaJIbHO-TIPAKTUYECKOM
PasyMHOCTH Ul  YIOPSAJOYHBaHHS YeTOBEYEeCKOM JKHU3HM U YCJIOBEYECKOIo
coobmectBay (c.10). B pe3yibTare IPOBEICHHOIO aHAIM3a BIIOJHE JHOCTOBEPHBIM M
060CHOBAHHBIM SBJISIETCS BBIBOJ: «IJIABHOE OTIMYHE COBPEMEHHOrO HOPHANYECKOro
HEOHaTypanu3Ma B TOM, YTO BBIABIIIOTCA OMNpPEAC/ICHHBIC MOPAIBHBIC MPUHLHIIEI
OpraHM3alld¥ IpaBa KaK COBOKYIIHOCTH MPaBOBBIX HOPM. D10 OmpeneseHHbIE
CcOLMATbHBIE U HPAaBCTBEHHbIE PEaii, OrPAHMYMBAIOIIME NIPAaBO H obecreynBaroIue
ero JODKHOE (GyHKUMOHHpoBaHHe» (c.189), B TO Bpems Kak TpaJuIHOHHBIH
FOCHATYpAIM3M OBLT COCPENOTOUEH MMEHHO Ha MOPaTbHOM COACPKAHHH KOHKPETHBIX
HOPUINYIECKUX HOPM.

TeopeTHYecKas aKTyalbHOCTb MCCIIE0BAHHsA MO3BOJIAET B HOBOM CBETC YBUETh
npo6ieMy B3aHMOOTHOIIEHHWI OSTHKM W  IpaBa. [IpakTHyeckas 3HAYAMOCTB
HCCIIeI0BAHMS MOYKET HaliTH MpUMEHEHHe B pa3pab0TKe MPaKTHIECKUX peKoMeHaluH
B 0GJIACTH COBPEMEHHBIX TPHKJIAIHBIX U NPO(PECCHOHABHBIX STHK, a TAKKE Kak MpH
peleHuH Mpo0GiieM, BO3HUKAIOIIMX Ha CThIKE MOPaJIX 1 IpaBa.

CopMy/THPOBaHHBIE B JHCCEPTAMOHHOM HCCIICIOBAHHH MONIOXKCHUA U BHIBOTIB,
BHIHOCHMBIE HA 3allUTy, OONajaloT HOBM3HOHM, XOpOIIO apryMCHTHPOBAHbI,
MOATBEpJEHB  AHAIM30M  MCCIIE[OBATEIbCKOH  JIATEpATypbl M ABJIIIOTCA
JIOCTOBEpHEIMH. Vcronb30BaHHas METOJOJIOTUS  NPEACTABIIACTCA KOPPEKTHOH H
[1010TBOpHOM. [Ty6/MKaIMK COOTBETCTBYIOT OCHOBHOMY COICPYXKAHHIO IHCCEPTALIMH.

Cka3aHHOE TIO3BONIIET CJeNlaTh BBIBOJ O TOM, YTO JHMCCEPTALMOHHOE
uccnenopanre CeBacTbIHOBOW AJMHBI JIMHTPHEBHBI ABJIACTCA 3aBEpPIIEHHON HAyYHO-
KBaTM(HUKALMOHHON PaboTOMH 10 HAYYHOH CIIENHATBHOCTH 5.7.4 DTHKa, BHINOJIHEHHOH
C y4eroM COBPEMEHHBIX JOCTIKEHWH B JaHHOH obrmacTH, a ee pe3yJbTaThbl
NpeCTaB/IsIOT KaKk TEOPETHYeCKYr IEHHOCTH LA JAITBHEAIIMX ITHYECKHX
FCCIIeIOBAHMI, TAK U CYIIECTBEHHYIO 3HAUUMOCTh U1 PEIICHUS MPAKTHYCCKHUX 3a1at
B HCCIIeayeMoii o0acTu.
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