OT3bIB

"N1éHa AuccepTaymMoHHOro coseta Ha AMccepTaumnio KypoukuHoii ExkaTepuHbi
MuxainnosHbl Ha Temy: «MpusHaHme u npueeaeHue B UCNOJIHEHUe B
WHOCTPAHHOM rocyaapcrse pelleHusi MeX<AyHapoAHOro KOMMEep4ecKoro
ap6utpaxa, 0OTMEHEHHOr0 N0 MECTY €ro BbIHeCEeHUs », NPpeAcCTaB/IEHHYI0 Ha
COMCKaHMe yuyeHOW CTeneHn KaHAnAaTa IPUANYECKUX HAYK No
cneumanbHocTh 5.1.5. Me)xxayHapoAHO-NpaBoBbIe HayKH

AunccepTaunoHHoe wuccnenoBaHue E.M. KypoukuHoi rnoceslleHO BecbMa
CNOXHOMY  BOMPOCY, KOTOPbI BO3HWKAET MpU MPU3HAHUM W MPUBELEHWUU B
WCNONHEHNE MHOCTPaHHbIX apbuTpaxxHbIX peLleHuit. FocyjapcTBeHHble CyAbl Hepeako
MPUBOAAT B NCNONIHEHUE UHOCTPaHHbIe apbUTpaXHble PpeLLeHUs, KOTOpble paHee 6binu
OTMEHEHbI B rocyAapCTBe MO MeCTy WX BblHECEHUS. WCMONHSATb Noao6HbIe
apbuTpaxHble peleHuss Mo3BONSIOT MOSOXKEHUS Hblo-Mopkckoit  KoHBeHUMM o
MPWU3HaHUM 1 NPUBEAEHNWN B UCMOJTHEHNE MHOCTPaHHbIX apBUTPaXKHbIX pelleHnii 1958
r. BMecTe c TeM, NpusHaHue B UHOCTPaHHOM roCyAapcTBE OTMEHEHHOMro apbuTtpaxHoro
PELIEHNS CO3MaeT CUTYaLuIo IOPUANYECKON HEOoMNpeaeneHHOCTU ANs CTOpoH. Mocne
OTMeHbl apbUTPaXKHOro pelleHns 0aHa U3 CTOPOH OCTaeTcs HE3alMLLEHHOW OT HOBOIO
fpouecca M MCNosHeHWs OTMEHHOro apbuTpaXkHOro pelleHusi, a Apyras, xenas
UCNOJIHUTL OTMEHHOe apbuTpaxHoe pelleHne, OCYLLECTBASIET MOUCK rocyfapcrea, B
KOTOPOM OHa CMOXEeT NMpuBecCTU ero B UCMoNHeHue. PaspelueHue AaHHOM npaBoBoOu
Npo6sieMbl ABNSIETCS aKTyasbHbLIM C TEOPETUYECKON U NPaKTUYECKON TOYEK 3pEeHUs.

MNpeacraBneHHas aucceptauus ABNSIETCS LleIOCTHbIM Hay4HbIM
nccnefosaHneM, MNOCBALLEHHbIM MpobnemMaM WCMONHEHUS WMHOCTPaHHbIX peweHuni
MEXAYHapo4HOro KOMMep4Yeckoro apbuTpaxa, KoTopble 6bIIM OTMEHEHb! No MecTy ux
BblHECeHuA. CTpyKTypa AvuccepTaunsa NorvyHa, npeaonpeaesieHa uensamm u 3ajayamu
Hay4yHo paboTbl. Llenb AvccepTauMoHHOro nccnefoBaHUA -  YCTAHOBMUTBL
€1MHoo6pasHoe peryinmpoBaHue nocneacTBuil oTkasa B NPpU3HaHWU U NpUBEeAEHUN B
UCMOJIHEHNE WMHOCTPaHHOro apbuUTPaXHOro peLleHusi, OTMEHEHHOro no MecTy
BblHECeHUA. locTaBneHHble B AnccepTaunm 3agadm HayuyHoii paboTbl AOCTUTrHYTHI, B
Hel OCyLIeCcTBNEeH BCECTOPOHHWUIA U rNy60KuiA aHanus BOMPOCOB, BO3HMKAOWMUX MpU
WCMNOJIHEHUN OTMEHEHHOIO0 MHOCTPAHHOIO apbUTPAXXHOIO PELLEHWs, UCCIenoBaHb! ero
MpaBoBble NOCNeACTBUS U CHOPMYNUPOBaHbLI NPeasOXEHUS Mo pa3spelleHno gaHHou
npobnemobi.

B anccepraumm paccmaTpuBaercs psg (yHAaMEeHTaNbHbIX NPaBoBbIX NPo6eM.
OpHa 13 HUX - npaBoBas Npupoaa MEXAYHapoAHOro KoMMepyeckoro apburtpaxa u

€ro peLleHuit, NX B3aMMOCBA3b C NPaBOBOM CUCTEMO rocyaapcrs. CylecTeyoLlee Ha
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AaHHbIA  MOMEHT mNpaBoOBOE perynupoBaHue MEeXAYHapoAHOro KOMMEpPYECKoro
apbutpaxa (B HopMax MexAyHapoAHOro NpaBa v B HaLMOHaIbHOM 3aKoHOoAaTeNnbCTBE
rocyAapcTB), Kak MokasbiBaeT AWCCEPTaHT, Mo3BonsieT NPUATU K BbIBOAY, YTO
apbuTpax n ero pelweHWs CBS3aHbl C HaLMOHAMbHLIMM npaesonopsakamMu: c
MPaBoMnopsiAkoM MecTa apbuTpaxa U € MpaBonopsAKOM TOro roCyAapcTsa, B KOTOPOM
OHO NPU3HAHO U NPUBELEHO B UCMOJIHEHUE, E.M. KypoukuHa
CHWATAET, 4TO KOoHUenuus «aenokanusauuu» apbutpaxa, KoTopasi [AonycKaeT
MPU3HaHUE 1 NpuBeAeHUE B UCMOSIHEHWE OTMEHEHHbIX apBUTPaXKHbIX pelleHuit, Ha
AGHHbI MOMEHT He MOXET 6biTb peanu3oBaHa Ha NpakTuKe.

Ocobbiit nHTepec B paboTe E.M. KypouKuHO npeacTaBnsieT AeTanbHbIi aHanus
nonoxeHn Holo-Mopkckoit KoHBEHLMM O NPU3HaHUN U NPUBEOEHUN B UCMNOSTHEHMUE
MHOCTPaHHbIX apBuUTpaxHbIX peleHnii 1958 r. ABTOp OCyLLecTBASET TONKOBaHME M.
«e» n. 1cr.V,n. 1cr. VII ykasaHHOI KOHBEHLMM pasHbIMU cnocobamu, nokasbiBas
CNIOXHOCTH, BCTpeyawuwmecs B MpaKTUKe rocyAapcTB Mpu  MPUMEHEHUM U
WHTEPNPEeTauun AaHHbIX MOJIOXEHWUNA.

B AnccepTauMOHHOM uMCCNefoBaHUM pPaccMaTpUBAKOTCS OCHOBAHWUS OTMEHbI
apbuTpaxHoro peleHunsi. ABTOp aHanV3UpyeT NosIoXeHUS Hblo-Mopkckoit KOHBEHLMM
0 NPW3HaHWN U NpUBEAGHUN B MCMOJIHEHWE MHOCTPaHHbIX apbUTpaXKkHbIX pelleHuit
1958 r., EBponeickoi KoHBEeHLMU o BHELWHETOProBoM apbutpaxe 1961 r., apyrux
MEXAYHApOAHbIX aKTOB, HaLMOHANIbHOMO 3aKOHOAATENbCTBA Pa3fIMYHbIX FOCY4apCTB,
PErynupymowmnx muccnegyemblii Bonpoc, a Takxke NPaBoONPUMEHUTE/IbHYIO MPaKTUKY.
E.M. KypoukuHa npegnaraet CopMynMpoBaTb eAuHble OCHOBaHUS OTMEeHbl
apbuUTpaxHOro peleHns 1 3aKkpenuTb UX B Hbto-Mopkckoit KOHBEHLUMM O NPU3HAHUK
W NPUBEAEHWN B NCMOJIHEHNE MHOCTPAHHbIX apbUTPaXHbIX pelleHuit 1958 r,

OTmetuM, uto pabota E.M. KypoukuHOM npuMeyaTtesibHa aHalu3oM
MEXAYHApOAHO-NPaBOBON [OKTPWUHbI, aKTyanbHOW Hay4HO nuTtepaTtypbl (Kak
MHOCTPaHHbIX YY€HbIX, TaK U OTEYECTBEHHbIX), TEHAEHUMIA B cyae6HOM npakTuke um
OLIEHKOW C/IOXMBLUECA MPaBOBOM CUTyaUMM C TOYKM 3peHna UHTEepecoB, Kak
FOCyAapcTBa, Tak M y4aCTHUKOB TPAHCTPaHWUHbIX OTHOLWEHMI. 3HAaYNTENbHBIN 06bEM
TCOPETUHECKUX U SMNUPUYECKUX HAYYHbIX UCTOYHMKOB NMpuaaeT AnccepTaunoHHOMY
nccrnegoBaHno 0cobyro LLeHHOCTb.

Camasi vHTepecHas uyacTb AMCCEpTaUMM — AeTaNbHbIA aHanus nocneacTemi
MPUSHAHUA 1 NPUBEAEHWUA B WCMOJIHEHME WHOCTPAHHbLIX apBUTPaXKHbIX peleHnn,
OTMEHEHHbIX MO0 MecTy WUX BblHeceHus. NS uccnenoBaHUs 3TOro Bonpoca E.M,
KypouknHa obpauwaetca Kk aHanusy cyaebHbix PELEeHNI pasfInYHbIX rOCyAapcTB:

Poccuiickon denepauum, Benuko6putanun, TepmaHuu, Hunepnanpos, CLLUA,
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®paHuMn 1 Ap. B pesynbTaTe BbISBNEHbI cnefywlmne HeraTMBHble MNOCNEACTBUS
WCMONHEHNS OTMEHEHHbIX apbUTpaXHbIX pelueHnii: IpuanYecKas HeonpeaeneHHoCTb
ANS y4acTHUKOB apbuTpaxkHoro pasbupartenscrBa; BO3MOXHOCTb UCMOMHEHUS OBYX
MPsIMO NPOTUBOMO/OXHbIX @apOUTPaXHbLIX pelleHnid; HapylWweHne 0CHOBOMOaraLLero
MpUHUKMNa rpaxaaHckoro npouecca - res judicata u ap.

BMecTe C TeM HEKOTOPbIE MOMOXEHUS AUCCEPTALMM BbI3blBaOT BOMpPOChI.

Bo-nepBbIX, AuccepTaHT npeanaraeT Bo usbexaHue HaCTyn/eHns HeraTUuBHbIX
MOCNEACTBUIN WCMONIHEHUS MHOCTPAHHOIO ap6UTPaXHOro pPeleHns, OTMEHEHHOro
FOCYAapCTBEHHbIM CyAOM MO MECTy ero BbIHECEHWS, HOPMaTUBHO 3aKpenuTb
06A3aTeNnbHOCTL npsIMOro  oTKas3a B NPU3HaHWMU U UCNONHEHUU noAobHOro
apbuTpaxHoro peweHus. YCTaHOBUTb 3TO npeanaraeTtcs MNOCPeACTBOM MNPUHATUSA
AononHuTtensHoro npotokona k Hbo-NopKcKois KOHBEHUMU O TnMpPU3HAHUM U
MPUBEAEHUU B UCMONHEHUE UHOCTPaHHbLIX apbUTpaxKHbIX peweHnit 1958 r. unum xe
MyTeM pa3paboTKuM U MPUHATUA HOBOM KOHBEHUMM. [1pU 3TOM C Hen3bexHoCTbIo
BOSHWKAET BONPOC: MOXET JIN JAHHOE U3MEHEeHVe BbiTb haKTUYECKU peannsoBaHo Ha
npakTuke? M3BecTHo, YTo Hbio-Mopkckasi KOHBEHUMS o MPU3HaHUU U NPUBELEHUN B
WCIMOJTHEHWE WHOCTPaHHbIX apbuTpaxkHbix peweHuMi 1958 r. 3aknouyeHa [aBHO U
AABHO BCTynuna B CU1y, OHa YCNewHo NpuMeHseTcs rocyaapcrsamu (ux 6onee 170),
HapaboTaHa 3HauuTenbHasi npakTuka ee NpUMeHeHUs, ony6/MKoBaHO OrpoMHoe
KOJIMYECTBO HayuyHbIX paboT Mo ee TONKOBAHUIO W KOMMEHTUPOBAHUIO U npou.
BO3MOXHO /1M ee 3aMeHUTb Ha HOBYI WM oTpenakTupoBaTb? [peanoxeHue
ANCCEpTaHTa, KOHEYHO, O4YeHb UHTEPECHO, HO HAaCKO/IbKO OHO PeannCcTUYHO?

Bo-BTOpbIX, AuccepTaHT nonaraer, uTo YyCOBEpLIEHCTBOBAHWE MpaBoBOro
MEXaHW3Ma MpuU3HaHUSA 1 NPUBEAEHUS B UCTONIHEHUE WHOCTPaHHbIX apbuTpaxHbIX
PeLIeHNI MOXET 6bITb OCYLLECTBAEHO ANS FPYNMbi rocyaapcTB — B paMKaX OTAeNbHbIX
WHTErpaunoHHbIX 06pa3oBaHuii. Tak, oTMeuyaercs, YTo noaobHas HOBaLMA MOXeT
6bITb  MpousseaeHa EBpasuiickoil 3KOHOMMYECKON  KOMUCCUE: EBpa3suitckoro
SKOHOMU4YecKkoro cotosa. Mexay TeMm, Hblo-Mopkckyto KOHBEHUWIO O MPU3HaAHUKU U
NPUBEAEHUN B WUCMNOJIHEHME UWHOCTPAHHB!IX apbuTpaxHbIX peweHuii 1958 .
aAMUMHUCTPUPYET B Hacrtosiwee Bpems Komuccus OOH no npaBy MeXAyHapoaHOWM
Toprosnu (KOHCUTPAJ). MostoMy, He gomkHa nu OHCUTPAN (B cooTBETCTBUM C ee
MaHAaTOM) 6bITb MHMLIMATOPOM Pa3paboTKu U NPUHATUS AononHUTeNnbHoOro npoTokona
W HOBOW KOHBEHLUMU?

MocTaBneHHble B HaCTOSILLEM OT3biBe BOMPOCbI HE MpeyMeHbLIAT 3HaYeHUs
NMpoBeAEHHOW [AMCCepTaHTOM paboTbl, a Hanpas/ieHbl JNUWb Ha YTOYHEHue

NPAKTUYECKNX NPeanoXeHnii, ChopMyNIMPOBaHHbIX B AUCCEpTaLMUM.
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MpeacraesneHHas k 3awwute paboTa, HECOMHEHHO, €BNSIeTCA BKJaAoOM B
AOKTPUHY  MEXAYHAapoAHOro npaBa, OHa MO3BONSET YTOUYHUTL W pacwuputb
MPEACTaBNEHNE O MpaBOBOM  TOJIOXEHUU  MEXAYHapOAHOro KOMMep4yecKkoro
apbutpaxa, craTyce npuUHUMaembiX WM PElWeHNN, HO, rNaBHOE, O MexaHW3Max
NPVUBUAEHWNS €ro B WCMOJIHEHME B MPaBOBbIX CUCTEMax MHOCTPaHHbIX rocyaapcrs.
3HaYMMbIMK ABASIOTCS U BbIBOALI aBTOPa O BKIHOUYEHUM apbutpaxHoro pelleHuns B
MpaBoOBbl€ CUCTEMbl rOCYAapCTB, BCEX MOCAEACTBUAX MPU3HAHUS M UCMOSTHEHUS
PelweHns apbutpaxa, BbIHECEHHOro B APYroM rocyaapcrse.

AvccepraunonHoe wuccneposaHne E.M. KypoukuHOM npeacraensier coboi
CEPbE3HOE, WHTEpPECHOE, CaMOoCTosATe/IbHOe WCCnefoBaHue, XapaKrepuaytouleecs
Hay4HOM HOBU3HOW U MpPaKTUYECKOW 3HAUMMOCTbIO. HasBaHue ancceprauum
COOTBETCTBYET ee coAepxaHuwo. Tematuka W  cojepxaHue Ancceptaunu
COOTBETCTBYIOT Hay4yHOW cneumanbHocTn 5.1.5. MeXxAyHapoaHO-NpaBoBble HayKu.
BbiBOAbI, K KOTOPbIM TMpWLIEN AWCCEPTaHT, HaWAM O0BOCHOBaHWE B Tekcre
Aucceptaumnun. TlonoxeHus, cHoOpMynupoBaHHble B AWCCEpTaLMM, C AOCTAaTOYHOM
MONTHOTOWU OTpa)keHbl B Ny6iMKkaumMsax aBTopa.

BbilwensnoxeHHoe NO3BONSIET MPUIATH K BbiBOAY, UTO Ancceprtauumsa KypouknHom
ExkaTepuHbl MuxaiinoBHbl Ha Temy: «lpusHaHue u npuBeAeHNe B UCMNOJIHEHWE B
WHOCTPaHHOM roCyaapcTee pelleHWs MexXayHapoAHOro KOMMepYecKoro apbutpaxa,
OTMEHEHHOro Nno MecTy ero BblHECEHWS»  COOTBETCTBYeT TpeboBaHuaM,
YCT@HOBJ/IEHHbIM [lpukasoM ot 19.11.2021 N211181/1 «O nopsiAKe MpuUCyXAeHus
y4eHbix crTeneHe B CaHKT-lMNeTepbyprckom roCylapCTBEHHOM YHUBeEpCUTETE>,
couckatenb - KypouykuHa EkaTepuHa MwuxaiinoBHa 3acnyxusaer npucyxaeHus
YYEHOMN CTeneHun KaHanzaTa PUAUMHECKUX HayK Mo HayyHoW crneumanbHocTn 5.1.5.

MexayHapoAHo-npaBoBble Hayku. MyHKT 11 ykasaHHoro Mopsaka ANCCEepPTaHTOM He
HapyLweH.

“neH AuccepTalMOHHOIo CoBeTa,

A.10.H., TNABHbIN Hay4YHblA COTPYAHUK

BbiClwen WKonbl MeHemKMeHTa

CaHkT-TeTep6yprckoro rocyaapcTBEHHOro yHUBepcuTeTa

g C.B. Macnosa



