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BBenenue

Axmyanvnocms memvl ucciedoeanusa. MexXITyHapOAHBIM KOMMEPUYECKUI
apOUTpak SBIAECTCA IIHUPOKO BOCTPEOOBAHHBIM HA TMPAKTHUKE WHCTHTYTOM TIO
Pa3pEeIICHUIO  CIOPOB, BO3HUKAIOIIMX MEXKJIY YYaCTHUKAMU  MEXIYHAPOIHBIX
KOMMEPYECKUX CAENOK. B mopaistomeM OOJNBIIMHCTBE  CIYy4YaeB  CTOPOHBI
TPAHCTPAHUYHBIX OTHOUIEHUM MPHU BOSHUKHOBEHUHU CIIOPOB MEXKYy HUMU OOpaIiaroTcs
HE B TOCYJapCTBEHHBIE CYyAbl, a B MEXAYHAPOJAHbIE KOMMEpYECKHE apOUTpaxku.
[IpenonpeneneHo 3T0, € OJHOW CTOPOHBI, 00OCOOJIEHHOCTBIO apOUTpaka OT
roCyJapCTBEHHOM CHUCTEMbI pa3pelieHusl CIOpOB, MeEHbIIeH (OPMaTU30BaHHOCTHIO
apOuTpaxka MO CPaBHEHUIO C TOCYJIApPCTBEHHBIMU CyJaMu, a, C JIPyrod CTOPOHHI,
3 PexkTUBHO (HYHKITMOHUPYIOIIEH CUCTEMOMN MPU3HAHUS U TIPUBEICHUS B HUCIIOJTHEHUE
penieHnii apOuTpaxka, BHIHECEHHbIX B MHOCTPAHHOM IOCY1apCTBE.

Ha npaBoByro perjiaMeHTalnMi0 OTHOIICHHWM, Kacarmoluxcs MpU3HAHUS U
MPUBECHUS B UCTIOJHEHUE WHOCTPAHHBIX apOUTPAKHBIX PELICHUH, HANpaBJIeH IeJIbIN
PSIT MEXKTYHAPOIHBIX U HAIIMOHAJIBHBIX aKTOB: KOHBEHIMS O MPU3HAHUU U IPUBEIACHUN
B UCTIOJIHEHUE HHOCTPAHHBIX apOUTpaxHbIX pemeHuit ot 10 utons 1958 r. (nanee — Hpro-
Mopkckas xomeenuust 1958 r1.)!, EBporeiickas KOHBEHIMS O BHEIIHETOPIOBOM
apourpaxxe or 21 ampems 1961 r. (manee — Epomeiickas koHBeHmms 1961 1.)2,
MexamepuKkaHCcKasi KOHBEHITUSI 0 MEXIyHapOIHOM TOProBoM apoutpaxke oT 30 ssHBaps
1975 1. (nanee — Ianamckas komsenuus 1975 1.)3, Tunosoii 3akon IOHCHUTPAIJI o
MEKIyHapOJHOM TOproBoM apoutpaxe oT 21 uronsa 1985 r. (manee — TumoBoi 3aKoH
IOHCHUTPAJI 1985 r.)* M npuHATBIE Ha €ro OCHOBE HALMOHAIBHBIE 3aKOHBI 00

apOuTpaxe u T.1.

! Konpenuus Opranmsaunn O6benuHeHHbx Hanmii 0 MpU3HAHWKM U NPUBEJIEHAN B UCTIONHEHME WHOCTPAHHBIX
apoutpaxsslx pemennit 1958 r. ot 10 urons 1958 r. // Bectauk Bricmero Apourpaxnoro Cyna Poccuiickoit @enepannu.
1993. Ne 8.

2 EBpomneiickasi KOHBEHIMS O BHEIIHETOProBoM apburtpaxe or 21 ampens 1961 r. / Bectux Balcuiero
Apobutpaxsoro Cyna Poccuiickort @eneparmm. 1993. Ne 10.

3 Inter-American Convention on international commercial arbitration (concluded at Panama City on 30 January
1975) // United Nations Treaty Series. 1986. VVol. 1438, 1-24384, No 24384. P. 248-262.

4 Tunopoit 3akon FOHCUTPAJI o MekIyHapoHOM TOpropoM apoutpaxe ot 21.06.1985 [DnexkTpoHHbIil pecypc].
URL: http://www.uncitral.org/pdf/russian/texts/arbitration/ml-arb/07-87000_Ebook.pdf (nara o6pamenus: 11.09.2022).
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Kak yHuBepcanpHbIi MEXIAYHApPOJHBIM JOTOBOP C MAaKCUMAaJIbHO IIWPOKUM
gncioM yyacTHHKOB®, Hbio-Mopkckast kouBeHmus 1958 r. cTaja HeHTpaabHbIM 3BEHOM B
MIPAaBOBOM PEKMME HCIIONHEHUS apOUTPaKHBIX pelIeHui 3a pyOexom. Ee ocHOBHOI
LENbI0 SIBIIAETCS 00E€CIEYEeHNE HUCTIOJHEHUS] MHOCTPAHHBIX apOUTPaKHBIX PEIICHUN B
MPABOBBIX CUCTEMAX TOCYJAPCTB—YYaCTHUKOB TAKUM K€ 00pa3oM, Kak U UX BHYTPEHHUX
apOUTPAKHBIX PEIICHUIA.

[Ipu3Hanue u npuBeAcHUE B UCIIOJHEHUE NWHOCTPAHHBIX apOUTPAXKHBIX PEIICHUN
Ha ocHoBaHuM Hpro-Mopkckoii koHBeHIMH 1958 T. ocymiecTBIAeTcs yxe 6olee
IIECTUJIECATH JIET. 3a 3TO BpeMsl ObLJIO BBISIBIEHO HECKOJIBKO MPOOJieM, CBSI3aHHBIX C
MIPUMEHEHUEM JaHHOTO MEXIAyHapoJHOro goroBopa. OpHa u3 Takux mpodiieM —
YYaCTUBIIMECS CJIydyad TPU3HAHUS WM TPUBEJACHUS B MCIIOJIHEHHWE WHOCTPAHHBIX
apOUTPaKHBIX PEIICHUN, OTMEHEHHBIX 10 MECTY UX BHIHECEHUSI.

B Hbm—ﬁopKCKoﬁ KOHBEHIIMU 1958 T. HE COAEPKUTCS YETKUX IOJOKEHUU IO
JAHHOMY BOIIPOCY, 4YTO MPHUBOJMUT K €€ NPOTHUBOPEUYMBON HWHTEPIPETALUU U, Kak
CJIEJICTBHE, K OTCYTCTBHIO €IMHOOOpPA3HOrO0 TMOAXOJa B MPaBONPUMEHUTEIHHOU
IIPAKTUKE B OTHOIIEHUU HCIIOJHEHHUS OTMEHEHHBIX apOUTpa)XKHbIX perieHuil. B onHux
ClIy4yasX TOCYJapCTBEHHbBIE CY/bl MPU3HAIOT U MPUBOJAST B HUCIOJHEHHE WHOCTPAHHOE
apOUTpaXKHOE PEIICHHE, OTMEHEHHOE 10 MECTY €r0 BEIHECEHUS, B IPYTUX — OTKA3bIBAIOT
B UCTIOJTHEHHUH TI0JI0OOHOTO PeIeHHUS.

AKTYyanbHOCTh MPEANPUHATOTO HCCIEIOBAaHUS OOYCJIOBJICHA CIEAYIOIIUMHU
00CTOSITENTLCTBAMHU:

Bo-niepBhIX, cuTyanus, Mpu KOTOPOM OTMEHEHHOE apOUTPa)KHOE peIleHHE B
OJIHOM TOCYJIapCTBE NMPU3HAECTCS M MPUBOAMUTCSA B HCIOJHEHHE, a B JPYrOM — HET,
MOJPBIBAET CTATyC apOuTpaxa, Kak 3pPEeKTUBHOTO CTIOC00a pa3peieHus CIIOPOB.

Bo-BTOphIX, HEO0XOAUMO OO€ECNEeYUTh CTAOWJIBHOCTH IMPU  PA3PELICHHUU
TPAHCTPaHUYHBIX CIIOPOB B MEXKIyHAPOJHOM KOMMepUecKkoM apoutpaxe (nainee — MKA)

nyTeM 3(QQEeKTUBHOrO B3aMMOJEUCTBHS HAIMOHAJIBHBIX MPABOBBIX CUCTEM, B pamMKax

5 B Hslo-Mopkckoii xonsenmmu 1958 r. B Hacrosmiee Bpems ydactByer 172 rocymapctsa (CTaTyc TEKCTOB:
KoHBeHIMS 0 MPU3HAHWK W MPUBEICHHH B WCIIOJHEHHWE MHOCTPAHHBIX apOMTPaXHBIX perreHuit 1958 1. [DmexTpoHHBIH
pecypc]. URL: https://uncitral.un.org/ru/texts/arbitration/conventions/foreign_arbitral_awards/status2 (mata oGpamieus:
14.12.2022)).
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KOTOPBIX HE JIOJDKHO CO3/aBaThCsl PA3JIMYHBIX NPABOBBIX THUTYJIOB (MHBIX IPaBOBBIX
IIOCJIEJICTBHI) B OTHOILIEHUH OJHOTO U TOTO K€ aKTa, a TAK)KE 3ALIUTY MIPaB U 3aKOHHBIX
MHTEPECOB €r0 YYaCTHUKOB.

B-TpeTpux, BONpoC NMpU3HAHUS U NMPUBEACHHS B UCNONHEHUE pemeHud MKA,
OTMEHEHHBIX II0 MECTYy UX BBIHECEHHs, BBI3BIBACT IHUCKYCCHUH YK€ Ha IPOTIKECHHUH
MHOTHUX JeT. B Hbm-ﬁopKCKoﬁ KOHBEHIIMU 1958 r. OTCYTCTBYET UETKOE PETYIUPOBAHUE
JAHHOT'O BOIIPOCA, B CBA3M C YeM CyJe0Has MPaKTHKA Pa3IUYHbIX FOCYJApCTB SBISETCS
npotuBopeunBoil. HeoHOKpaTHO oTMedasiach HEOOXOJUMOCTh YCOBEPIICHCTBOBAHUS
nonoxenns Hero-Mopkckoit kouBeHrmu 1958 T. U IIPeo0IeHHs MX MPOTUBOPEUHBOIL
MHTEpIpeTanun’.

B-ueTBepThIX, C HAyYHOW M MPAKTHUYECKOM TOUEK 3PEHHS JOJDKEH OBITh pEellieH
BOIIPOC O TOM, KakKMM 00pa3oM MOKET ObITh YCTAaHOBJIEHA MEXIYHapOIHO-TIpaBOBast
perjlaMeHTalusl CTaTyca OTMEHEHHBIX apOUTPaKHBIX PEILICHU.

HcnonHeHre MHOCTPAaHHOTO apOUTPAXKHOTO PEIICHHS, OTMEHEHHOTO 110 MECTY €T0
BBIHECEHMS, TPUBOAUT K CICAYIOIIUM HETATUBHBIM MOCJIEICTBUSAM:

Bo-niepBbiX, npu NpU3HAHUM M TNPUBEICHUM B HCIOJIHEHUE apOUTPaKHOTO
pelIeHusi, OTMEHEHHOIO [0 MECTy €ro BBIHECEHHs, He O00ecHeuMBaroTCs IpaBa M
MHTEPEChl OJHOTO M3 YYaCTHUKOB apOUTPaXHOro pa3OupaTenbCcTBa, a B HEKOTOPBIX
cllydasix ¥ 00OUX YYaCTHHUKOB.

Bo-BTOpBIX, UCMIOJTHEHHE OTMEHEHHBIX apOUTPaXKHBIX PEIICHUI MOXKET MPUBECTH
K HAPYLIEHHUIO Psiia IPUHIMIIOB MEXyHAPOIHOIO IPaXK JaHCKOr0 IIpoLiecca — IPaBOBOU
ompeneneHHocty, lis pendens, res judicata, a Takke OJHOTO W3 OCHOBHBIX MPUHITUIIOB
MeXKTyHapoaHOTO TIpaBa pacta sunt servanda.

B-TpeTbux, WrHOPHpPOBAaHWE PEIICHHS TOCYJapCTBEHHOIO cyna 00 OTMEHe
apOUTPaXHOTO PEIICHUS] MW HCIHOJHEHHE IO0JJOOHOT0 PEIIEHUS] B WHOCTPAHHOM
rOCyJIapCTBE SIBISIETCS HEYBAaXEHHEM K IIPAaBOBOM CHCTEME TOCYyHapCTBa, B KOTOPOM

OCYULIECTBJIEHAa OTMEHa apOHUTpa)xHOro pemieHus. bomee Toro, momoOHas cUTyalus

6 Bird R.C. Enforcement of Annulled Arbitration Awards: A Company Perspective and an Evaluation of a New
York Convention // North Carolina Journal of International Law. 2012. Vol. 37. No 4. P. 1053; Marseesa A. 1. VcnionHenne
OTMCHCHHBIX pemeHm?I HWHOCTPAHHBIX ap6I/ITpa)KHBIX CYZOB: IOJITOXJAaHHOC HOBOBBEJACHNE WIIH ITYTH K HGOHpeI[eHéHHOCTI/I?
/I Mexnynapoaroe npasocyaue. 2016. Ne 3 (19). C. 36 u ap.
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MO>KET ITPUBECTH K HAPYLICHUIO IPUHIIMIIA MEXYHAPOIHON BEXKIMBOCTH, KOTOPBIH, KaK
npeanonararor Hekoropble yuensle (T.H. Hemataesa’), BkmouaeT B ce0s yBakeHHE
MHOCTPAHHBIX MPABOBBIX CUCTEM, BKJIKOYAs IPABO U IIPAaBONPHUMEHEHHUE.

B-4eTBepThIX, HCIOTHEHUEM OTMEHEHHOTO apOUTPaXHOTO PELIeHUS HapyllaeTcs
IOpUIMYECKAs JIOTMKAa MEXaHW3Ma NPU3HAHUA W IPUBEICHUS B HCIIOJIHEHHE
MHOCTPAHHBIX apOUTPAXKHBIX PENICHNH, ycTaHOBIEHHOTO B Hblo-MopKcKoii KOHBEHIHH
1958 r. B . «e» n. 1 cT. V gaHHOW KOHBEHUMHU MPEAYCMOTPEHO, YTO B UCIIOTHEHUU
apOUTPaKHOTO PEIIECHHS,, OTMEHEHHOIO KOMIIETEHTHOM BJIACTBIO IO MECTY €ro
BBIHECEHHS, MOKET OBITh OTKa3aHo. ITockonbKy B Hplo-Mopkckoii konBenmuii 1958 T.
IIPEAYCMOTPEHO 3aKPEIUICHHE 3a KOMIIETEHTHOM BJIACTBIO ITOJHOMOYMM IO OTMEHE
apOUTPaKHOTO PEIICHUs], TO MOCIEJACTBUS peaju3alMi TaKUX MMOJTHOMOYUN JTOJKHBI
cOOJI0/IaThCA BCEMU TOCYAapCTBAMM — YYaCTHUKAMHM JAHHOTO MEXKIyHApOIHOTO
JOTOBOPA.

B-niaTeix, Hapymiaercs CBOOOJIHOE TPAHCTPAHWYHOE JBMXKEHHE apOUTPa)KHBIX
pemienuil. B ciyyae oTMeHbI apOUTPaXKHOTO PEIICHUS] CTOPOHBI BHOBb MOTYT MepeaTh
CIOp Ha paspelieHue B apOUTpak HA OCHOBAHMM CYIIECTBYIOIIEH apOUTpa)xKHOM
OTOBOPKH, B Pe3yJIbTaTe Yero apOuTpaxeM MOKeT ObITh BRBIHECEHO HOBOE petienue. [1pu
TOM BO3MOXKHA CUTyallMs, NP KOTOPOH OTMEHEHHOE apOUTPaKHOE PpEIICHHE YXKe
UCIIOJJHEHO B KakoM-InOo rocynapctBe. Eciin B rocygapCTBEHHBIM Cya 3TOro xe
rocynapcTBa OyJeT NpeabsIBICHO K HCIIOJIHEHUIO BTOPOE apOUTpakKHOE pEelIeHHe, TO B
UCITIOJTHEHUH JIAaHHOTO PeIeHUs OyIeT 0TKa3aHO Ha OCHOBAaHWU MpHUHIHKIA res judicata.

W3noxxeHHOoe BbIIIE CBUIETEIBCTBYET O TOM, YTO MpobiieMa cTaTyca OTMEHEHHBIX
apOUTPAXKHBIX pPELICHUN TpeOyeT Hay4dHOTO OCMBICIICHHUS, a TakKXe AETaJbHOrO H
TIIATEJIBHO MPOAYMAHHOTO MPABOBOT'0 PETYIMPOBAHUS.

Cmenens pazpadomannocmu mempl. VIcnoaTHEeHNE OTMEHEHHOTO apOUTPAXKHOTO

peICHUsA YK€ CTAHOBHUJIOCH MMPEAMETOM CIICIIUAJIBHOTO UCCIICIOBAHUS B KaHI[HI[aTCKOﬁ

" Hemaraepa T. H. Ypoku cyne6Hol NpakTHKK O MpaBax yeloBeKa: eBponeiickuii u poccuiickuii onbit. M., 2007.
C.24.
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nuccepranuu JI.I'. Tonbckoro® u BeImyIienHoit Ha ee ocHoBe MoHOorpaduu®. Ilo uroram
nposeneHHon padotsl JI.I'. ['oinbpCckmii mpwHIies K BEIBOAY, YTO OTMEHEHHOE apOUTPaKHOE
pelieHrne MOKET OBbITh MPU3HAHO U NMPHUBEACHO B UCIOJHEHHUE B APYTOM T'OCYJapCTBE.
ABTOp HACTOSLIEr0 AUCCEPTALMOHHOIO HMCCIENOBAaHHS HE COIJIACEH C JOBOAAMHU H
BeiBogamu [[.I'. ['obCcKkOro u npeajaraet MpoOTUBOIIOI0XKHOE PELICHUE BOIIPOCA.

AHaJIM30M IPU3HAHUSA U IIPUBEIECHUS B HCIIOJHEHHE B HHOCTPAHHOM T'OCYIapCTBE
OTMEHEHHOT'0 apOUTPaXKHOTO PEIICHMS TAK)Ke 3aHUMAETCs TOJUIAHICKUI rpodeccop A.
BaH AeH bepr. Kak u aBrop Hacrose paboThl, OH NPUAEPKUBAECTCI MHEHUS O TOM, YTO
OTMEHEHHbIE apOUTPAKHBIE PEIICHUs HE JTOJKHBI IPUBOJMUTHCS B UCIHONHEHHUE. boiee
TOr0, UM B MHULIMATUBHOM TopsJiKe pa3paboran IIpensapurensbHbiii mpoekT KonBeHInu
0 MEXyHapOJHOM MPUBEIECHUH B UCTIOJHEHUE apOUTPAKHBIX COIIAIICHUN U PEIICHUN:
«IIpoext Maitamu»!®. TIpodeccop A. Ban meH Bepr mpejyaraer Ha OCHOBE JAaHHOTO
MPOEKTa MPUHATh HOBBIA MEXIYyHApOIHBIA JOTrOBOp, KOTOpbIA 3aMeHun Obl Hbro-
Hopkckyio koHBeHIMIO 1958 r. ABTOpOM HacTosimeil paGoThI TIpeIaraeTcs OTINIHOE
OT MPEACTABIEHHOTO B JAHHOM IIPOEKTE PETyJIUPOBAHUE B OTHOUIEHWHU OCHOBAHUI
OTMEHBl ~ apOUTPaKHOTO  pEelIeHus, a TakKe pPacCMaTpUBAIOTCA  CHOCOOBI
YCOBEPIIEHCTBOBAHUS MEXaHU3Ma HCIIOIHEHUsI apOUTPAKHBIX PEIICHUN, KOTOPBIE YXKe
ceiyac MOTYT OBITh peaju30BaHbl Ha MPAKTHKE.

OtnenpHbIE aCNEKThl NPHU3HAHMS M NPUBEICHUS B HCIOJHEHHE WHOCTPAHHBIX
apOUTpaKHBIX PEIICHUH, OTMEHEHHBIX IO MECTY BBIHECEHHS, HCCIEIOBAIUCH Kak
OTCUYECTBEHHBIMH Y4YeHBIMHU, B YacTHOCTH, b.P. Kapabenpaukossim, /[.B. MarBeeBoi,
B.B. [TnexanossiM, C.B. Ycockunsim, B.B. ApkoBeiM, Tak u 3apyOeKHBIMU, TAKUMH KaK
I'.b. bopn, V. Ilapk, I'.K. Ilerpoxuinoc, . Ilonccon, I1. Cangepc, M.JI. Cnertep.

Bompoc 00 MCHOJHEHWH OTMEHEHHOIO apOMTPAKHOIO PEIICHHs 3aTPAaruBaeT U

0oJiee MMPOKYIO MPOOJIEMY — MPABOBOWM MPUPOJbI MEXKIYHAPOJHOTO KOMMEPUYECKOIO

8 Tonbekuit JI.T. TIpusHaHUe U IpUBEEHHE B HCIIONHEHHE apOUTPAKHBIX PEILEHHU, OTMEHEHHBIX CYI0M MECTa HX
BBIHECEHUSL: TUC. ... KaHA. topua. Hayk / JI.I". Tonbckmit. M., 2017. 184 c. (ducceprarust OblIa 3aIUIIEHA IT0 CIIEIUATEHOCTH
12.00.15 — rpaskmaHCKHi TIporecc; apOuTPaskHbIH MpoIecc).

® Tonbexuii J1.T. TIpusHaHue U IpUBENEHHUE B UCIIOIHEHHE apOMTPAKHBIX PEIeHUH, OTMEHEHHBIX CYI0M MECTa HX
BEIHEeceHUs : MoHOTpadus. 2022. 160 c.

10 preliminary Draft Convention on the International Enforcement of Arbitration Agreements and Awards: «the
Miami Draft» [Electronic resource]. URL: https://www.newyorkconvention.org/draft+convention (date of access:
01.12.2022).
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apOuTpaxa 1 BBIHECEHHBIX UM pemeHnuid. Craryc pemenniit MKA B mpaBoBBIX cucTeMax
rocyJapcTB paccMaTpuBajcs B paborax oTedecTBeHHBIX yueHbiX: JI.II. Anydpuesoi,
C.B. baxuna, JI.H. I'anenckoii, A.C. Komaposa, C.H. Jlebenera, B.A. Mycuna, I'.B.
CeBactpsinoBa, O.}FO. CkBop1ioBa; u 3apyOexHbIX, Takux kak J. [aitsap, b. 'onmaman, P.
I'yn, ®.A. Mann, 4. Ionccon, I1. Canaepc. AHaIN3y NOJTHOMOYHMI TOCYJapCTBEHHOTO
Cy/Jla B OTHOLIEHUHU apOUTPaXHBIX pELIEHUH MOCBsIIEHb! TpyAsl A. benornaseka, A.C.
Kypoukuna, O.}O. CkBopuosa.

Oo0vekmom uccinedoéanus SBISIIOTCS TPABOOTHOIICHUS, BO3HUKAIONIME B
MpoIecce MPU3HAHUS W TPUBEJICHUS B HCIOJHEHHE B WHOCTPAHHOM TOCYIapCTBE
pElIeHUs] MEXIYHAPOJIHOIO KOMMEPYECKOTo apOHUTpa)xa, OTMEHEHHOI'O M0 MECTY €ro
BBIHECCHMUSI.

Ilpeomemom uccnedosanusn SBIAIOTCA TOJIOKEHUS MEKIYHAPOIHO-TIPABOBBIX
aKTOB, PETYJIUPYIOITUX BOIIPOCHI IPU3HAHUS U UCTIOJTHEHUS] MHOCTPAHHBIX apOUTPAKHBIX
pELIEHNIA; HOPMBI MEKTYHAPOJHBIX JOTOBOPOB M MHBIX MEXKIYHAPOIHBIX JOKYMEHTOB
00 UCIOJHEHUH WHOCTPAHHBIX AapOUTPAKHBIX PEHICHUI; HOPMbBI HAIIMOHAIBLHOTO
3aKOHOAATENbCTBA PA3JIUYHBIX TOCYIAPCTB, YCTAaHABIMBAIOIIME OCHOBAaHUS OTMEHBI
apOUTpaKHBIX PEIICHUH U TMOJIOXKEHUsT 00 OTKa3e B MCIHOJHEHUHU apOUTPaKHBIX
pEIICHN; HAYYHO-TEOPETUUECKUE TIOJIOKEHUSI O CcTaTyce apOUTpa)KHBIX pPElIeHUN B
MPAaBOBBIX CHCTEMax TOCYJAapCTB; MPABONPUMEHUTENbHAS MPAaKTUKA TOCYIapCTB
OTHOCUTEIBHO MPU3HAHUSA U MPUBEACHUS B HUCIOJHEHHUE OTMEHEHHBIX MHOCTPAHHBIX
apOUTPaXKHBIX PpENICHUH; TMPaBOBbIE TMOCICACTBUS MPU3HAHUS U TIPUBEICHUS B
WCIIOJTHEHUE B UHOCTPAHHOM T'OCYAapCTBE PEIICHUS MEXAYHAPOJHOIO KOMMEPUYECKOTO
apOuTpaxa, OTMEHEHHOTO 110 MECTY €T'0 BHIHECEHUS.

IHeau wu 3a0auu uccnedoseanusn. llenpro HACTOAIIETO AUCCEPTALMOHHOTO
UCCJIEI0BAHMS ABIIAETCS ONPEEICHHE IPABOBOIO CTaTyca OTMEHEHHOIO MHOCTPAHHOTO
apOUTPaKHOTO PEIICHUS] U CIOCOOOB YCTAaHOBJIEHUS €QUHOOOPA3HOTO PEryJupOBaHUS
OTKa3a B MPU3HAHUM U TPUBCICHUU B HCIOJHEHHE OTMEHEHHOTO HWHOCTPAHHOIO
apOUTPAKHOTO PEIICHHUS.

JUis TOCTMO>KEHMsI YKa3aHHOM II€JIM aBTOPOM OBUIM TMOCTAaBJIEHBI CJEAYIOIINE

3aJa4dn.
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— HCCIIEIOBaTh TPABOBYIO TMPHUPOAY apOUTPAKHOTO pEUICHUS U MECTO
apOUTPaKHOTO PEIICHHUS B HAIIMOHAJBHBIX MPABOBBIX CUCTEMAX;

—  [poaHANM3MPOBATh mONOKeHH Hplo-Mopkckoil komBenmuu 1958 T,
Kacarollnecs: HICIIOJIHEHUS] OTMEHEHHBIX apOUTPAKHBIX PELICHUN: UCCIIEI0BATh UCTOPUIO
npuHaTHs Helo-Mopkckoif koHBeHIMM 1958 T., ONpeneiuTh ee Ielb, MPOBECTH
Tonkosanue cT. V Hulo-Mopkckoii kouBeHmu 1958 T., a Takke MOTOXKEHHI APYTHX
MEKIyHapOHO-TIPABOBBIX AKTOB, PETYIUPYIOIIMX BOMPOC 00 OTKa3e B MPU3HAHUU U
MPUBEJICHUU B HCIOJHEHUE apOUTPAXKHOTO PEUIEHUs,, OTMEHEHHOTO MO MECTY €ro
BBIHECCHUS;

— HCCHeNoBaTh, MO KaKUM OCHOBAHUSIM apOUTPa)KHOE PELIEHUE MOXKET ObITh
OTMEHEHO B IIeJISIX OTKa3a B MPU3HAHUM U TPUBEJICHUM B HCIOJHEHHUE MOJI00HOTO
pelieHus;

— MpOaHAJIU3UPOBATh IOPUIUYECKHUE TOCICICTBUS HUCIIOJTHEHUS OTMEHEHHBIX
WHOCTPaHHBIX apOUTpakHBIX pemieHud B Poccuiickoit deneparuu U WHOCTPaHHBIX
rocyJ1apcTBax;

—  paccMOTpeTh BO3MOXHOCTh BHECEHHMs u3MeHenwii B Hpro-Hopkckyro
KOHBEHIIMIO 1958 T. WM NpUHATHUA HOBOM KOHBEHIIUHU.

Hopmamueno-npaeosas 6aza ucciedosanus. HopmaTUBHO-TIpaBOBYHO 0a3y
HAcTOsIIe pPadOThl COCTAaBUJIIM MEXIYHAPOJHBIE JOTOBOpPHI, B 4YacTHOCTH, Hbio-
ﬁopKCKaﬂ koHBeHIuA 1958 1., EBponelickast konBeHus 1961 r., [lanHamckas KOHBEHIUS
1975 ., MonenbHbIe akThl (Hanpumep, Apoutpaxssiii perinamenT FOHCUTPAIL 1976 1.,
Tunosoit 3akon FOHCUTPAJI 1985 r.), nokyMeHTsl MexayHapOJHOTO COBETa MO
KoMMepueckoMy apbutpaxy u IOHCUTPAJI mno Ttonkosanuio Hpro-HMopkekoit
koHBeHIMu 1958 r., 3akoHomarenscTBO Poccuiickoit denepaniii U MHOCTPAHHBIX
rocyJ1apCTB.

Imnupuueckana ocnosa ucciedosanus. [lpoananuzupoBaHa cyieOHas MPaKTUKA
POCCUNCKUX U MHOCTPAHHBIX CYJECOHBIX YUPEKIACHUN B YACTH, KACAIOIICHCs MPU3HAHUS
Y TIPUBEJICHUSI B UCMOJHEHUE WHOCTPAHHBIX apOUTPAXKHBIX PEIICHUM, OTMEHEHHBIX MO

MCCTY UX BBIHCCCHMI.
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Teopemuueckue o0cHo6bl ucciedosanusn. B Tiporiecce HUCCIEIOBaHUS aBTOP
UCIIOJIb30Ba paboThl oreuecTBeHHbIX yueHbIX: JL.II. AnydpueBoit, A.B. Acockona,
M.II. bapaunoii, C.B. baxuna, M.M. borycnasckoro, H.I'. Bunkooii, JI.H. ["'anenckoit,
N.II. T'pemankoBa, H.}O. Epneinesoit, P.O. 3sikoBa, B.A. Kabdarosa, E.B. KabaToBoii,
b.P. Kapab6enpaukoBa, A.C. Komaposa, C.B. Kpoxamea, A.C. Kypoukuna, B.B.
Jlazapesa, C.H. Jlebenesa, [.B. JIurBunckoro, F0.3. Monacteipckoro, A.11. MypaHoga,
B.A. Mycuna, T.H. Hemaraesoir, M.FO. Caspanckoro, I'.B. CeBactpanoBa, O.I1O.
CkBopuoBa, P.A. TpacnoBa, P.M. Xoasikuna, B.M. Illymunosa, B.B. fpkoBa u np.
ABTOp Takxe oOparmayics K paboTam 3apyO0eKHbIX CIIENUATUCTOB, Takux Kak I'.b. bopH,
A. benornasek, A. Ban nen bepr, B. Bunep, [1. Bununcku, X.I'. I'apaBu, 3. ['aiiap, b.
lNonaman, P. I'yn, .M. Jxymuan, ®.A. Maunn, K. Cakc, II. Cangepc, V. Ilapk, A.
[Tosiccon, @. Oymapa u ap.

Hayunasa noeu3na. BrniepBble B OTEUECTBEHHON IPABOBOM HAyKe CHCTEMHO
000OCHOBaHO, 4YTO B NPHU3HAHWW M TNPUBEACHUU B HCIOJHEHHE B HWHOCTPAHHOM
rocyJapcTBe apOUTPaKHOTO PEIICHHS, OTMEHEHHOT'O IO MECTY €r0 BHIHECEHHUSI, TOJKHO
ObITh OTKa3aHo. [Ipu 3TOM /J0Ka3aHO, YTO MCIOJIHEHUE WHOCTPAHHOTO apOUTPAKHOTO
pelIeHusi, OTMEHEHHOTO IO MECTY €ro BBIHECEHUS, MOJPbIBAET aBTOPUTET Cyaa U
MPaBOBOM CHUCTEMBI TOCYJapCcTBa, B paMKaxX KOTOPOTO apOUTPa)KHOE pEIIeHHe ObLIO
OTMEHEHO, HapyllaeT IMpaBa M 3aKOHHBIE HHTEPECHl YYAaCTHUKOB apOUTPaKHOTO
pa30upaTenbCcTBa, MPOTHUBOPEUYUT  BAXKHEHUIIUM  MPUHIMIIAM  MEXKIYHAPOHOTO
IPakIaHCKOTO TMPOIecca U MEXAYHApOJIHOTO MpaBa — MPaBOBOM omnpeaeiaeHHoCTH, IS
pendens, res judicata u pacta sunt servanda.

[ToMuMoO 3TOrO, Hay4yHasi HOBU3HA HMCCJIEAOBAHUSI COCTOUT B TOM, YTO aBTOPOM
BIIEPBbIE:

— YCTaHOBJICHO, YTO MPU3HAHHE U MPUBEJICHUE B UCIIOJHEHHWE B MHOCTPAHHOM
rocyJlapCTBe apOUTPAKHOTO PEIICHUSI, OTMEHEHHOTO IO MECTY €ro BbIHECEHUS,
npotuBopednT 1eisaM Hero-Mopkckoii korBenmuu 1958 T.;

— JIOKa3aHO, 4YTO apOUTPa)KHOE pEIICHHE M CyJcOHBbIE aKThl, MPUHSTHIE B
OTHOIIIEHUH HETO, B TOM YHCJIEC PElIeHnEe 00 OTMEHE apOUTPAXKHOTO PEIIeCHUs, 00Pa3yIoT

CAUHYIO CHUCTCMY, Ka)I(I[BIfI DJIEMCHT KOTOpOﬁ AOJKCH IIPU3HABATBCA B MHOCTPAHHOM
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rocy/lapcTBE INPU PACCMOTPEHMM XOJaTailicTBa O NPU3HAHMM U TPUBEIACHUMU B
HCIIOJTHEHUE UHOCTPAHHOTO apOUTPaXKHOTO PEILICHUS;

— TMPOBENEH JETAlbHbI aHaIW3 IMOCIEACTBUN NpU3HAHUS W TPUBEACHHUS B
UCIIOJTHEHHE HWHOCTPAHHOTO apOUTPaKHOTO pELIECHUS, OTMEHEHHOTO II0 MECTY
BBIHECEHHS; OOOCHOBAaHO, YTO OTMEHEHHBIE AapOUTpPAKHBIE PEIICHUS HE OJKHBI
MPU3HABATHCS U MPUBOAUTHCA B UCMIOJHEHUE B KAKOM-TTHOO TOCYAapCTBE;

— YCTaHOBJICHO, YTO TMOJIOKEHHSI POCCUIICKOTO 3aKOHOIATEIhCTBA B OTHOLICHHUH
OTKa3a B TMPHU3HAHUM U TPUBEICHUU B HCIIOJHEHHWE HHOCTPAHHOTO apOUTPaKHOTO
pellleHnsi, OTMEHEHHOTO MO MECTY €ro BBIHECEHHS, MPOTHBOPEUMBHI; MPEITOKEHO
BHECTH KOHKPETHBIE M3MEHEHHs B POCCHICKOE 3aKOHOJIaTEIhCTBO, HAMPABICHHBIC HA
yCTpaHEHUE TaHHBIX IPOTHBOPEUHIA;

— 000CHOBaHA HEOOXOJIUMOCTh Pa3padOTKU €IUHOT0 MEXAYHAPOJAHO-TIPAaBOBOrO
PETYJIMPOBAHMS CTaTyca OTMEHEHHBIX apOUTPaKHBIX PEIICHUH;

— MPEAJIOKEHbl PA3NUYHBbIE BapUAHThl HOPMATUBHO-TIPABOBOTO PETYIMPOBAHMS
OpoLeAyphl OTKa3a B MNPU3HAHUM M TPHUBEIECHUHM B HCIOJHEHUE HHOCTPAHHOIO
apOUTPAXKHOTO PEIICHUs], OTMEHEHHOT'O 110 MECTY BBIHECEHHS.

Memooonozus u memoowl ucciedoganus. B xoze uccie0BaHus UCTIOIb30BAJICS
KOMIUIEKC OOIIEHay4YHbIX METO/I0B [TO3HAHUS (aHAU3 U CUHTE3, MHAYKLIUS U JeAYyKIHS,
000011IeHNEe) U YaCTHOHAYYHBIX ((HOpPMabHO-IOTHYECKUH, (POPMaTbHO-IOPUINYECKH,
CPaBHUTEIBHO-TIPABOBOM U METOJ MIPaBOBOIO MPOTHO3UPOBaHUs). BeiOpaHHbIe METOBI
MO3BOJIMIIM TPOBECTHM CUCTEMHBIM aHalU3 HOPMATHUBHOIO PEryJIUPOBaHUS U
MPABONPUMEHUTEIbHOM MPAKTUKHU IO BOMPOCY MPU3HAHMS U IPUBEICHUS B UCTIOJHEHHE
MHOCTPAHHOTO apOUTPaKHOTO PpEIICHHsS, OTMEHEHHOTO0 MO MECTy €ro BBIHECEHHs, a
TaKk)K€ BBISIBUTH HETAaTHBHBIEC MOCIEACTBUS MPHU3HAHUS W MPHUBEACHUS B HCIOJHEHUE
MOJT00HBIX PELICHU.

Ilonoscenusn, gplnocumole Ha 3aujumy.

1. Tlpu3nanue W TpPHUBEICHHWE B WCIOJHEHUE PEUICHUS MEXTyHapOIHOTO
KOMMEPUYECKOT0 apOuTpaka, BBIHECEHHOTO B HHOCTPAHHOM T'OCY/IapCTBE U OTMEHEHHOTO
B HEM TOCYIapCTBEHHBIM CyAOM, (aKTUYECKH TOAPBIBAET CTaTyC apOUTPaKHOTO

pemiCHusT M KOCBCHHO BCIO CHUCTCMY aKTOB, HAIPABJICHHBLIX Ha PCrilaMCHTAIHIO



14

JESTETPHOCTH MEXKIyHAPOJAHOTO KOMMEPYECKOro apOWuTpaxka W WCIOJHEHUS €ro
pemennii. PaBHbIM 00pa3oM mojoOHbIE ACHCTBUS HAMpaBIEHBI B yIIepO aBTOPUTETY
roCyJIapCTBEHHOT'O CyJla MECTa PAaCCMOTPEHHSI CIIOpa U CBOJAST HA HET NMPUHAIJICKAIINE
€My TOJIHOMOYHS MO COAEHUCTBHUIO W KOHTPOJIIO 3a NESITEIbHOCTHIO MEXKIYHAPOIHOIO
KOMMEPUYECKOTO apOouTpaxa. B 3Toil cuTyauuu cy/1 o MecTy Npu3HaHUs U MPUBEACHUS
B MICTIOJTHEHHUE PEIICHUS MEXIYHAPOTHOTO KOMMEPYECKOTO apOuTpaka mepecMaTpuBaeT
pelIeHre HHOCTPAHHOTO Cya, KOTOPOMY 3aKOHOJIaTEIbHO MPEAOCTABIECHBI IOTHOMOYUS
BBIHECTH PEIICHUE OTHOCUTEJIbHO COCTOSIBILETOCS apOuTpakHOTO peiieHus. [Ipu satom
MOJTy4aeTCsl, UTO pellIeHUe apouTpaXka sIBISIETCS IPUINUECKU 00s13aTeIbHBIM, a BEPAUKT
roCyJIapCTBEHHOTO Cy/a B OTHONIEHWM JJAHHOTO pelieHusi urnopupyercs. [lockonabky
rocyJapCTBEHHOMY CyAY MPEAO0CTaBIEHO MPAaBO OTMEHUTh PELICHUE MEKyHAPOIHOTO
KOMMEPUECKOTO apOuTpaxa, ero BEpAUKT JOJDKEH ObITh CTOJb ke 00s13aTeNIbHbIM, KaK U
pelieHrne MeXyHapoIHOr0 KOMMEPUYECKOTO apOUTpa)ka, B OTHOIIEHUU KOTOPOTO OHO
BBIHECEHO.

2. Cutyanusi, Ipu KOTOPOH OJIHUA TOCYAapCTBa MPU3HAIOT PEIIEHUE MHOCTPAHHOTO
cyzia 00 OTMEHE apOUTPaKHOTO PEIICHUS, a IPYTUE €ro Ie3aByUPYIOT, BEAET K IPABOBOM
HECTAOMJIBHOCTH, YTO HE MOXET HE CKa3aThCsi Ha BCEM CHCTEME TPaHCTPaAaHUYHOTO
JBUKEHUSI apOUTPAKHBIX pelieHud, chOpMHUPOBAHHOM TocyaapcTBamu. BrosHe
OUYEBHJIHO, YTO, MOJCIUPYS YHHU(PUIIUPOBAHHYIO CHUCTEMY IMPABOBOTO PETYIUPOBAHUS
MPU3HAHUS W WCIIOJHEHHUS WHOCTPAHHBIX apOUTpPaXKHBIX pEIICHUM, TocyaapcTBa He
HaMEpEBAJIUCh CAHKIMOHUPOBATH TOJOOHYIO JBOWCTBEHHOCTh MPUMEHHUTEILHO K
CTaTyCy pEUIEHUH MEXIYHAPOJHOIO KOMMeEpYecKoro apoutpaxka. CloxKupliascs
CUTyaIys BbI3BaHA HETOYHOW (OPMYIHPOBKOW B TEKCTE HBIO-PIOpKCKOfI KOHBEHLIMU
1958 r., oIHAKO MEXIYyHapOAHOE MPaBO NPEANOJIaraer, 4YTO MPU TOIKOBAHUU
MEXKIYHApOJHOTO JOTOBOpa HEOOXOIMMO PYKOBOJICTBOBATHCS OOBEKTOM U IIENISIMHU,
c(hOopMyJIMPOBAHHBIMU B HEM, T.€. HEOOXOAMMOCTHIO YCTAHOBUTH, Ha YTO OBLIO
HaIlpaBJI€HO BOJIEU3bSIBICHUE TocyAapcTB. B mpencraBieHHOW K 3amuTte padoTe
000CHOBaHO, YTO TOCYIAPCTBA HE HAMEPEBAJIMCH YCTAHOBUTHh BO3MOXKHOCTh UCTIOJIHEHUS

OTMEHEHHBIX PEIICHUNA MEKIYHAPOAHOTO KOMMEPUYECKOTO apOUTpaxa.



15

3. llpusnanue W TpHUBEJCHHUE B HCIOJTHEHHUE WHOCTPAHHOTO apOUTPaKHOTO
pEIIeHus, OTMEHEHHOTO 110 MECTY €T0 BBIHECEHUSI, IPUBOJIUT K HAPYIICHHUIO MPUHITUTIA
MIPABOBOM ONpeeIEHHOCTH, BCIEACTBUE YEro He 00ECIeUUBAIOTCS MpaBa U 3aKOHHBIE
MHTEPECHI OTHON U3 CTOPOH apOUTPaXKHOTO Pa30OUPaATENbCTBA, @ B HEKOTOPBIX CIydasx U
obeux. CtopoHa, KOTOpas HIOOWIACH OTMEHBI APOUTPAKHOTO PEUICHUS, MOXKET
CTOJIKHYTHCSI C TEM, YTO B OJHOM T'OCYJIapCTBE, B KOTOPOM OYJET OTKa3aHO B IPU3HAHUU
Y TIPUBEJICHUU B MCIOJHEHUE OTMEHEHHOTO apOUTPaKHOTO PEIEHUs, €€ mpaBa OyayT
COOJIIOJICHBI, a B IPYTOM — HET.

4. B ropuauueckoil Hayke ObUia pa3paboTaHa KOHIEMIIMS, COTJIACHO KOTOpOM
apOUTpaXx SBISETCS aJbTEPHATUBHBIM MO OTHOILIECHUIO K CYIy CIOCOOOM pa3perieHus
cnopa. JTa KOHIEeNIusl OblJla MHKOPIOPHUPOBaHA B HAIIMOHAJIBHOE 3aKOHOJATEIBCTBO.
CornacHo 3TO# KOHIICTIIINHU, apOUTPaKHOE PEUICHHE JOKHO UMETh TaKHE YK€ TIPABOBBIC
MOCJIEJICTBUSL ISl CTOPOH CIIOpa, Kak U CyJeOHOe, a UMEHHO: apOUTPaKHOE pPEelICHUE
JOJIKHO BJIEYb JJII CTOPOH TaKylo K€ 3alIUTy MX MpaB, KaKylo rapaHTHUpPyeT cyeOHOoe
pemenre. Curyanus, Ipu KOTOpPOM apOUTpaKHOE pelIeHHWE B OJAHOM TOCYAapCTBe
OTMEHSIETCS, a B IPYTOM MPUBOUTCS B UCTIOJTHEHHUE MO3BOJISIET MOCTABUTD 110]] COMHEHUE
Te3UC 00 aTbTEPHATUBHOCTU apOUTPANKHOTO PEUICHUS Cy1eOHOMY.

5. OrmeHa apOUTpPaXHOTO PEIICHUs MOXKET MPUBECTH K TMapaoKCaTIbHON
CUTYaIlNH, MPU KOTOPOM YYaCTHUKU CIOpa MOTYT BHOBH OOpaTUTHCA B apOUTpax Ha
OCHOBE UMeroLIeicst apOuTpaxHoi oroBopku. [ToBTOpHOE paccMOTpeHHE Criopa MOKET
NPUBECTH K BBIHECEHUIO apOUTPa)KHOTO PEIIEHUs, HE TOJBKO HE COOTBETCTBYIOILETO
MePBOHAYATILHOMY, HO ¥ IIPOTUBOTOJIOKHOTO eMy. [lonbITka mpeIbIBUTh K UCTIOTHEHUIO
MOBTOPHOE apOUTPaXHOE pEIICHHE MOKET MPHUBECTH K CHUTyallud, IPU KOTOPOU IO
OJTHOMY W TOMY JK€ JIelly OyIyT NEeWCTBOBATh HECOBMAAAIONIUE CyACOHBIC PEIICHHS.
['ocynapcTBeHHBIN CyJ MOXET OTKa3aTb B WCIOJHEHUH TMOBTOPHOTO apOUTPaKHOTO
peleHrsi Ha OCHOBaHMM TpuHIMMA res judicata B cBs3M ¢ TeM, YTO Ha TEPPUTOPUU
JAHHOTO TOCYJIapCTBa YK€ NPHUBEACHO B MCIIOJHEHHE MEPBOHAYAIBHOE apOUTPaKHOE
pelieHre, OTMEHEHHOE I0 MECTy ero BblHeceHHs. OIHAKO TaKoW OTKa3 O3HayaeT
HApPYIIEHUE Hbro-flopKCKoﬁ KOHBEHIIMKM 1958 1. M, Kak CIEACTBHE, HApPYLICHHUE

npuHIMna pacta sunt servanda.
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6. UcmonHeHnneM OTMEHEHHOTO apOUTPaKHOTO PEIICHHs  HapyIIaeTcs
IOpUIMYECKas JIOTHUKAa MpPHU3HAHWS M TPUBEJICHUS B HCHOJIHEHUE HWHOCTPAHHBIX
apOUTPaXHBIX PEIIEHUN, KOTOpasi BHITEKAET U3 CMBICIIa U HA3HAYCHUS HBIO-IZOpKCKOf/JI
koHBeHIuU 1958 r., EBponetickoit konBeHiuu 1961 r., TunoBoro 3akona KOHCUTPAJI
1985 r. ApObuTpakxHoe pelIeHHUE U aKThl, MPUHATHIC B OTHOIICHUU JTAaHHOTO PEIICHHUS,
00pa3yroT B3aUMOCBS3aHHYIO CHCTEMY C YETKHM COMOJYMHEHUEM JJIEMEHTOB. B 3Ty
CUCTEMY JIOJKHBI ObITh BKIIFOUEHBI:

— apOuTpakHasi OrOBOpKa MEXy CTOPOHAMU;

— perieHue apouTpaxka, BRIHECEHHOE Ha OCHOBE 3TOM apOUTPaKHOM OrOBOPKHU;

— pellIeHrE TOCYJAPCTBEHHOTO CYy/Ia OTHOCUTEIHHOTO JAHHOT'O apOUTPaKHOTO PEILICHHUS.
YKa3aHHBIN CyJl MOXKET IPUHATH OAHO U3 CIEAYIOLINX PELICHUM:

a) 00 oTMeHEe apOUTPAKHOTO PEIICHMUS,;

0) 00 oTKa3e B OTMEHE apOUTPaKHOTO PEIICHHUS,

B) O BbIJJaY€ HUCIIOJIHUTENILHOIO JINCTA HA MIPUHYIUTEIHHOE UCIIOJIHEHUE apOUTPasKHOTO
peleHus;

r) o0 oTKaze B BbIJau€ HCIOJHUTEILHOIO JUCTAa Ha MPUHYIUTEIHHOE HCIIOTHEHUE
apOUTPaKHOTO perIeHus L,

Kakoit Obl BepAMKT HU ObLI MPUHAT TOCYAAPCTBEHHBIM CYJOM B OTHOIICHHUU
apOUTPAKHOTO PEIICHUSI, OH SBISIETCSI HEOThEMJIEMOI COCTaBHOM YacThIO MPOIEAYPHI
pPacCMOTPEHHUSI CIIOpa MEXAY CTOPOHAMHU. DTO €AUHasi CUCTEMA, U OHA B COCTaBE BCEX
CBOMX KOMITOHEHTOB SIBJISIETCSI 00sI3aTE€IBHOM ISl CYJIOB MHOCTPAHHBIX TOCYIapCTB, B
KOTOPBIX TTOCTABJICH BOMPOC 00 UCIIOTHEHUH apOuTpaxHoro pemenus. [1o cmbicty Hpro-
ﬁopKCKoﬁ KOHBeHIIMKM 1958 T. Bce »dJeMEHTbl NPUBEACHHOM CHCTEMbl JOJDKHBI
MPU3HABAThCSI B COBOKYIMHOCTH U YUYWTBHIBATHCS TOCYAApPCTBEHHBIM CYAOM IMpHU
PAacCCMOTPEHUM XOJIaTaiiCTBA O MPU3HAHUY U MPUBEIAECHUU B UCTIOJHEHUE HHOCTPAHHOTO
apOUTPaXKHOTO PEILICHHUS.

B YKa3aHHY0 BbIIIC CUCTCMY HOJIKCH BXOJAWTH U quBCpTBIﬁ DJICMCHT.

11 B mpeiaraemyro HaMu CHCTEMY MOTYT BXOJUTh M PELICHHS BHIIIECTOSMINX CYJIOB B CIydasx, KOT/a
MepBOHAYAIFHOE PELICHHE OBIII0 OCITOPEHO B BHIMIECTOSIINX HHCTAHITUSX.



17
— PpelIeHHWE TOCYJAapCTBEHHOTO CyJa B MECT€ MPEAbSBICHUS HHOCTPAHHOTO
apOUTPaKHOTO PEIIECHUS K UCTIOTHEHHUIO.
VYKa3aHHBIN CyJl MOXKET IPUHATH OAHO U3 CIEAYIOIINUX PEIICHUM:
a) O MPU3HAHUU Y TIPUBEJCHUH B UCIIOJIHCHHE NHOCTPAHHOTO apOUTPAKHOTO PEIICHHUS,
0) 00 oTKa3e B MPU3HAHUY U MPUBEICHUH B UCIIOTHEHUE HHOCTPAHHOTO apOUTPAKHOTO
pemenns’?,

/. B HEKOTOpBIX TroCyaapcTBax CyIbl MNPUACPKUBAIOTCS TaK Ha3bIBAEMOU
KOHIICTIIIMK JIeJIOKAJIM3allui  apOUTpaka, COOTBETCTBEHHO B JTUX MPaBOINOPSIKaX
OTMEHEHHOE apOUTPaKHOE pEIIeHUE MPUBOAUTCA B UCIONHeHHe. OHAKO yKa3aHHBIN
MOAXOJT HE COTJIACYeTCs C MEXyHApPOHO-TIPABOBBIMU aKTaMH, PETJIAMEHTUPYIOIUMU
NeATeNIbHOCTh apOuTpaka W MPEANojararolidMyU, 4YTO PEIICHUE MEXIyHApPOIHOTO
KOMMEPUECKOTO apOuTpaka HE MOXKET CYIIeCTBOBaTh M MOpPOXKAaTh IIpaBa U
00sI3aHHOCTH JIJISI YYaCTHUKOB CIIOpPa BHE CBSI3U C OJTHOM UJIM HECKOJIBKUMU MTPABOBBIMU
cucteMaMu. Bo-miepBbIX, apOUTpa)kHOE pEIIeHUEe BXOJUT B IMPABOBYID CHUCTEMY
rocyJgapcrBa Mecta apourpaxka. MeHHO B ToCylapcTBE MeCTa BbIHECEHUS
apOUTPaKHOTO PEIICHUS YYaCTHUK CIIOpa UMEET MPaBo MOAaTh XOAaTaHCTBO 00 OTMEHE
apOUTpaXHOTO pelieHus. Bo-BTOPBIX, apOUTpa)KHOE pPEIICHHE BXOJIUT B IPABOBYIO
CUCTEMY T€X TOCYJapCTB, TJie¢ OHO OyJeT MpU3HAHO U MPHUBEACHO B UcIoNHeHHe. Ecnu
apOUTpaXHOE pelIeHUuEe MPUBOAMUTCS B HCIIOJHEHHE, TO TOCYAApCTBEHHBIM CYJ TEM
CaMbIM BBOJIUT €r0 B MPABOBYK) CHUCTEMY TOCYJapCTBa, HAJENsAs €ro HOPUANYECKON
CUJIOM.

8. OTmeHa apOUTPAKHOTO PEIICHUS OCYIIECTBISETCS TOCYAapCTBEHHBIM CYJIOM
MeCTa BBIHECEHHUSI apOUTPAXKHOTO PEHIEHUST B Mpeaesaax MpeAOCTaBICHHBIX €My
noiHomouunid. Ecu apOutpakHoe penieHre OTMEHEHO, TO OHO MEPECTAET CYIIECTBOBATh
KaK TaKOBOE€ M HE MOKET UMETh MPABOBBIX MOCIEICTBUN B KaKOM-TU00 rocyaapctse. B
TakOM CJIy4ae CyJ HWHOCTPAHHOI'O TOCyJapcTBa, cOOJI0Jas MNPUHLMUIIBI IPABOBOU

onpenenenHocty, lis pendens, res judicata, pacta sunt servanda, nomkeH oTkas3aTh B

12 B nmpeaparaCMyr0 HaMu CUCTEMY MOTYT BXOAUTHh U PCHICHUA BBINICCTOAIINX CYJIO0B B ClIydasax, KOria
IEpBOHAYAJIBHOC PCIICHUC OBLIO OCITOPECHO B BRIMICCTOANIUX MHCTAHIUAX.



18
MPU3HAHUN W TPUBEJICHUHM B HCIIOJTHEHHUE apOUTPaXKHOTO PEIICHHUS, OTMEHEHHOT'O IO
MECTY €r0 BHIHECECHHUS.

9. B monoXeHUSAX POCCHUCKOTO 3aKOHOJATEIhCTBA COJACPIKATCA HETOUHBIC H
MPOTUBOPEYNBBIE (POPMYIMPOBKHA B OTHOIICHUH OTKa3a B MPHU3HAHWU W TIPUBEICHUU B
WCTIOJIHEHHE HMHOCTPAHHOTO  apOuTpakHOro pemieHus. Ilpeanaraercs BHECTH
CJIEAYIOIIUE U3MEHEHHUS B POCCUIICKOE 3aKOHOAATEIbCTRO:

—4. 3 cr. 244 AIIK P® u3noxuTh B caeAyroniel peaakiuu: « ApOUTpaxHbIi cya
OTKa3bIBAE€T B MPU3HAHUM U TPUBEIACHUU B HCIOJHEHHE MOJTHOCTHIO WJIM B 4YacTH
MHOCTPAHHOT'0 apOUTPaKHOTO PEIICHUS TI0 OCHOBAHUSIM, MPETyCMOTPEHHBIM 3aKOHOM O
MEXKIyHapOTHOM KOMMEPUYECKOM apOUTpaxke JJisl 0TKa3a B MPU3HAHUU WM IPUBEICHUN
B HCIOJIHEHUE apOUTPaXKHOTO pEHIeHHUs, €CIM HMHOe He MPeayCMOTPEHO
MEXKIYHAPOIHBIM T0roBOpoM Poccuiickont Penepaunmny;

— B 4. 1 cT. 417 TTIK P®D cnoBa «MOkeT OBITH OTKA3aHO» 3aMEHHUTH CJIOBAMH
«JOJDKHO OBITh OTKAa3aHOY,

— B 1. 1 ct. 36 3akona P® 1993 r. cioBa «MOXKET OBITH OTKAa3aHO)» 3aMEHUTH
CJIOBAMH «JIOJKHO OBITH OTKA3aHO;

— B 1. 3 cT. 36 3akona P® 1993 r. cioBa «MOKET OBITH OTKAa3aHO)» 3aMEHUTH
CJIOBaMH <«JIOJDKHO OBITH OTKAa3aHOY.

10. Tonoxenust Hpro-HMopkekoit kouBeHnmn 1958 r. chopMyIMpoBaHbl TaKUM
00pa3om, 4TO JaIOT BO3MOXKHOCTh MHTEPIPETUPOBATh UX C IPSIMO IPOTHBOIIOJIOKHBIX
MO3UIIUM, B pe3yJIbTaTe YEro B MPABONPHUMEHHUTEIILHON MPAKTUKE MOSBISIOTCS Clydyau
WCIIOJHEHUS OTMEHEHHBIX apOUTPaXHBIX pelleHud. Bo3HHMKAaeT HE0O0XO0IUMOCTh
YCTAHOBUTH YETKHE MTPABOBbIC MPEANUCAHUS, IPEAYCMATPUBAIOIINE, YTO B MPU3HAHUY U
IIPUBEICHUU B HCIOJHCHHUE HHOCTPAHHOTO apOHUTPaKHOI'O PEIICHUS ITOJDKHO OBITh
OTKa3aHO, €CJU pelieHue ObUI0O OTMEHEHO MO MECTy ero BbIHeceHus. llomoOHbie
MOJIO)KEHUS MOTYT OBITh BBEACHBI B JICHCTBYIOIIEE MEXKIYHAPOAHO-TIPABOBOE
peryJupoBaHUe IyTEM NPUHATHS JOMOJHUTEIBHOTO MPOTOKOJA K Hbm-ﬁopxcxoﬁ
KOHBEHIIMM 1958 r. 1100 3aKiIt0ueHnss HOBOTO MEKIyHapOJHOTO JOTOBOpa O MpU3HAHUU
U MPUBEJCHUU B UCIIOJHEHHWE WHOCTPAHHOTO apOUTpakHOTO perieHus BMecto Hrlo-

Nopkckoit konBeHnu 1958 r. PaboTa no ycoBepiieHCTBOBaHUIO MPABOBOI0 MEXaHU3Ma
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MPU3HAHUS W TIPUBEICHUS] B MCIOJHEHHUE apOUTPAKHOTO PEIICHUS, OTMEHEHHOTO TI0
MECTy €ro BBIHECEHHUS, MOXET OBITh TPOBEIEHa B paMKaX MHTETPAIMOHHBIX
00BeTMHEHUH.

Teopemuueckoe u npakmuueckoe 3nauenue padoomosi. VlccnenoBanue Borpoca o
CTaTyce OTMEHEHHBIX apOUTPAXKHBIX PELICHUN MO3BOJIMIIO aBTOPY 00paTUThCA K Oosee
IIMPOKUM IPABOBBIM BOMPOCAM, MPEAONPEACISIONINM €0 PEIICHHEe, — O MPaBOBOM
crtatyce MKA u npuHUMaeMbIX UM pelieHuid. ABTOpOM 00OCHOBAHO, UTO apOUTPAKHOE
pelIeHrne CTAHOBUTCS COCTABHOM YaCThIO MPABOBBIX CUCTEM TEX TOCYAapCTB, B KOTOPBIX
OHO TPU3HAHO W MPHUBEJACHO B HCIHOJHEHHUE. M3 3TOro BhITEKAET, UTO apOUTpaXKHOE
pelieHre, OTMEHEHHOE TOCYJAapCTBEHHBIM CYJIOM, HE MOXET CO3/1aBaTh MPABOBBIX
MOCJIEACTBUN, a cyaeOHOoe perieHue 00 OTMEHE HE MOXKET OBbITh MPOUTHOPUPOBAHO B
WHOCTPAHHOM TOCYAapCTBE TMpU TPEAbSIBICHUM K HCIOJHEHUID OTMEHEHHOIO
apouTpaxkHoro penieHus. B paboTe mokazaHa HECOCTOSTEIHHOCTh TaK Ha3bIBaEMOM
KOHLEMINUU JeJIOKAIU3aI[MU apOUTpaXka U aKIIEHTUPOBAHO BHUMAHUE HA MOJTHOMOYMSIX
rocyJapCTBEHHOTO Cy/ia B OTHOLIEHUU apOouTpaxa. B pabore chokycupoBaHO BHUMaHUE
Ha MPUHUUNHAIBHBIX BOMPOCAX TOJKOBAaHMS MEXAYHAPOIHBIX JIOFOBOPOB HA MPUMEPE
unTepnperanuu Horo-Mopkckoii kousenrmu 1958 r.

[IpakTuueckoe 3HaueHHE PabOTHI COCTOMT B TOM, YTO aBTOPOM MPEJIOKEHBI
KOHKpETHbIE (POPMYIIUPOBKHU JIJIsi BHECEHUSI U3MEHEHUH B POCCUNCKOE 3aKOHOIaTEIECTBO
B YaCTH OTKAa3a B MPU3HAHUU U MIPUBEJICHUN B UCTIOJIHEHHE NHOCTPAHHOTO apOUTPaKHOTO
pelIeHns, OTMEHEHHOTIO MO MECTY €ro BBIHECEHHUS, a TaKXKe MPEIJIOKEHbl BapPUAHTHI
YCOBEPUICHCTBOBAHUS MEXTyHAPOIHO-IIPABOBOI0 MEXaHW3Ma MPU3HAHUS U IPUBECHUS
B MCITOJTHCHUE HHOCTPAHHBIX apOUTPAXKHBIX PEIICHU.

Pexomennmanmm, conmepkammuecss B pa0oTe, MOTYT OBITh HCIIOJIb30BaHBI Ha
MPAKTUKE TOCYJapCTBaMH, MEXKIPABUTEILCTBEHHBIMA U HENPaBUTEIbCTBEHHBIMU
OpraHu3alysMd M OpraHaMd,  HWHTETPAIMOHHBIMU  OOBEAMHEHUSAMH  TpPHU
COBEPIIICHCTBOBAHUHU MPABOBOTO MEXAaHU3Ma MPU3HAHUS U MPUBEICHUS B UCIOJIHEHUE

MHOCTPAHHBIX apOUTPAKHBIX PELICHUH.
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PesynbTarhl quccepTaioOHHOTO UCCIIEIOBAHUS MOTYT OBITh MOJIE3HBI POCCUHCKUM
Y MHOCTPAHHBIM CyJiaM IPU PaCCMOTPEHUH XOJaTaiCTBa O MPU3HAHUU U TPUBEJICHUU B
MCITOJIHEHHE HHOCTPAHHOTO apOUTPAKHOTO PEIICHHUS.

[TomoxeHust TUCccepTaIMOHHOTO UCCIIEIOBAHUS MOTYT UCIIOIh30BaThCS B Y4EOHOM
npoiecce, y4yeOHOM JuTepaType, B IpolieccCe IMpenofaBaHusi Y4eOHBIX KYpPCOB:
«MexayHapogHoe MyOJMYHOE MpaBo», «MeXIyHapoJHOE YacTHOE MPaBoOy,
«MexyHapoJHbII KOMMEpYEeCKUid apOUTpak» M HMHBIX KypcOB Ha OakajaBpuaTe, B
MarucTparype u acliupaHType.

Cmenens oOocmoeepnocmu u anpodayus pe3yapmamos.  J|0CTOBEPHOCTb
OCHOBHBIX BBIBOJIOB JUCCEPTALIMOHHOIO UCCIIEI0BAHUS MOATBEPKIAETCA BCECTOPOHHUM
aHaIU30M JTOKTPUHAIIbHBIX BO33pEHUH, HOPMAaTHUBHBIX MOJIOKEHU I u
MIPABONIPUMEHUTEIBLHON MPAKTUKU PA3JIMYHBIX TOCYAapCTB.

Pe3ynbpTaThl HACTOSIIIIErO HMCCIENOBaHUS ObUIM OOCYXKIEHbI Ha Kadeape
MexayHapoaHoro npaa CaHkT-IleTepOyprckoro rocy1apcTBEHHOIO YHUBEPCUTETA.

OcHOBHBIE BBIBOJIbI HACTOSIIIEH pabOTHl COAEPk ANUCh B HAYYHBIX JOKIAnax M
BhICTyIUIeHUAX Ha HarnmmonansHo# (Beepoccuiickoit) KoH(EpEeHIIMU TI0 €CTECTBEHHBIM U
rYMaHUTapHBIM HaykKaMm ¢ MexAyHapoaHbiM yuactueMm «Hayka CIIOIY — 2020» (24
nexadps 2020 r.), MexayHapoiHON KOH(PEPEHIIUN MO €CTECTBEHHBIM M TYMAaHUTAPHBIM
HaykaMm «Science SPbU — 2020» (25 mexabpst 2020 r.), VII Becepoccuiickoit Hay4dHO-
npakTuyeckod koH(pepennun «Pa3BuThe M NMpuUMEHEHHE MEXIyHapOIHOTO TpaBa U
MEXKIyHapOJAHOro 4YacTHoro mpasa» (25 mapra 2021 r.), MexayHapoJHOH Hay4HO-
npaktuuecko KoHpepenuuu «Kyrtadbunckue urenus» (26 wHosOps 2021 1),
Bcepoccuiickoii koH(pEpeHIIMM TI0 ©CTeCTBEHHBIM U TyMaHUTAapHBIM HayKaM C
MexayHapoaHbM yaactreM «Hayka CIIOI'Y — 2022» (21 wosi6ops 2022 r.), Becennem
WHTEHCHBE 110 MEKIyHapoaHOMY YacTHOMY nipaBy CIIOIY (20 — 25 mapra 2023 r.).

BriBosibI, MpeacTaBlieHHBIE B JIHCCEPTAIMU, ObUIM OMyOJMKOBaHbI aBTOPOM B
HayYHBIX CTAThsIX U TE3UCAX.

Cmpykmypa pabomst. [luccepranysi COCTOUT W3 BBEAECHUSA, YETHIPEX IJIaB,
3aKJIIOYEHUS ¥ CIIMCKA UCIIOJIb30BaHHOM JINTEPATYPHI.

Cnucok pabom, onyd1uUK0BAHHBIX AGMOPOM HO MEME OUCCEPMAayUU.
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Iyonuxayuu 6 dHcypHanax, 6KIOUEHHBIX 8 NepeyueHb DeYeH3UPYeMblX HAYUHLIX

U30aHULL, 8 KOMOPLIX O0JHCHBL ObIMb ONYOIUKOBAHBL OCHOBHBIE HAYYUHbIE PE3VbIMambl

duccepmauuu Ha couckarue yquOﬁ cmeneHnu Kanouoama HAYK.
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Ponp mpaBa B obecnieuennu Oiaromnonyuns yeiaoBeka. COopHuk aokianoB XI
MockoBckor ropuauueckor Hexenu: XX MexayHapoaHas — Hay4yHO-
npaktuyeckass kKoHpepenus XXII MexnyHapoaHas Hay4YHO-TIpaKTHUECKast
koH(pepennusa FOpunnyeckoro dakyiabTeTa MOCKOBCKOTO TOCYAapCTBEHHOTO
yHuBepcutera umenn M.B. JlomonocoBa. B 5 4. T. 3. Mocksa, 2022. C. 397—
400.
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I'naga 1. IlpaBoBbie Npo0JieMbl NPU3HAHKUS U NIPUBEICHUS B HCIIOJTHEHHE

OTMEHEHHBIX PelIeHN MeKITYHAPOIHOTr0 KOMMEP4YeCKOro apouTrpaxa

MexnayHaponHblii  KoMMmepueckuil apOutpax (mamee — MKA) sBnsercs
BOKHEUIIUM M BOCTPEOOBAHHBIM HMHCTUTYTOM MEXAYHAPOJIHOIO T'PaXIAHCKOTO
npouiecca. OH BBICTYNA€T MHCTPYMEHTOM YPETyJIMPOBAHUS BHEIIHEIKOHOMUYECKUX
CIOPOB T'PAXKJAHCKO-IIPABOBOr0 XapaKTepa U CIOCOOCTBYET rapMOHUYHOMY Pa3BUTHUIO
TPaHCTPaHUYHBIX TOPTOBBIX OTHOIIEHHUH Y,

Hcnonb3oBanue apOuTpaxka Kak MEXaHM3Ma pa3pelieHHs TpaHCTPAHUYHBIX
CIIOPOB PACHIMPSAETCA 3a CYET LIENOro psaaa ero npeumymects?. Bo-mepsbix, apourpak
IPENOCTABISET PAaBO CTOPOHAM BIMATH HA MPOIEAYPY PacCMOTpeHus cropar. V
CHOPSIIIUX CTOPOH €CTh BO3MOXKHOCTh BbIOpaTh apOUTpaKHbIM LEHTp, perjamMeHT
apOUTpaXHOW TpOLEaypbl, apOUTPOB, MECTO apOuTpaxa, S3bIK apOUTPAKHOTO
pasbupatenscTBa U ap.l°. Bo-BTOPHIX, OJHUM W3 IJIABHBIX NPHHIUIIOB apOUTPaKHOM
IPOLEAYPHl SABJISETCS HE3aBHCMMOCTH M O€CIpUCTpacTHOCTH apourposl’. MLIO.
CaBpaHCKuIl OTMEYAET, YTO HATMYUE HAJIJIeKAIIeH HE3aBUCUMOCTH SIBIISIETCS (PAKTOPOM,
KOTOPBII 00ecreunBaeT HeoOXOAUMOE IOBEpHE K apOuTpaM 1 apoutpaxy s, B-rpeTsux,
apOuTpaxkHOE pa3z0UpaTeIHLCTBO UMEET KOH(MDUICHIMATBLHBIA XapaKTep, YTO MO3BOJSET
CTOPOHAM PACCUUTHIBATH HA 3alIUTy KOMMEPUYECKOH TaiHbIY. B-4eTBepThIX, HaMM4HE

CHEUUAIN3UpPOBAaHHBIX  apOuTpaxked  (Hampumep,  TOProBbld, B  00JacTu

13 Epneinesa H.JO. MexayHapoaHblii KOMMepYECcKHii apOUTpaXk B MeXKIyHAapOIHOM YacTHOM MpaBe: Mpo0OieMbl U
MepPCIIEKTUBBI cOBpeMeHHOTO pa3sutwus // [IpaBo u nmonuruka. 2004. Ne 4. C. 51.

14 Bapauna MLIL. Onpenenenue npaBa, NPUMEHMMOTO K CYHIECTBY CHopa MeXIyHapOJHBIM KOMMEPYECKMM
apourpaxem // T'ocynapcrBo u npaso. 2010. Ne 9. C. 81; Macnosa C.B. TenaeHimu pa3BuTHs MEKIyHAPOIHO-IPABOBOIO
PeryJIMpoBaHus MEXIyHapOJHBIX U TPaHCTPAaHUYHBIX OTHOILEHHUH B C(hepe rocy IapCTBEHHOI0-4acTHOTO ITaPTHEPCTBA : JTHC.
... I-pa. ropua. vayk. CII6., 2021. C. 302.

15 Benormagex A.J., Kapduxosa M. KoMMepueckuii apGuTpa: pojib ¥ MECTO B POLECCE I100aIN3aIMH TOPTOBIH
u sxkoHomuki // TocynapctBenHas ciyxoa. 2019. Ne 1. C.90.

16 Epnbea H.HO. Mesx tyHapoaHbIi KOMMepUeCK it apOUTpax B MEXKITyHAPOIHOM YaCTHOM Tipase... C. 51.

17 Ckeopmor 0.10. Cucrema IPUHIMIIOB TPETENCKOTO Cyonpou3soacTa B PO // VsBecTus BhiCIMX y4eOHBIX
3aeneHuil. [IpaBoBenenne. 2004. Ne 2 (253). C. 140.

18 Caspanckuii M.JIO. He3aBHCHMOCTh M GECTIPMCTPACTHOCTH apOMTPOB: HOBBIE MEXTYHAPOAHbIE CTaHIApTHI //
BecTHUK MexTyHapOIHOTO KOMMepUeckoro apoutpaxa. 2016. Ne 2. C. 110.

1 Cksopuos O.IO. IIpuHUMI KOHQUAEHUMANILHOCTH TPETEHCKOro pa3OMpaTelbcTBa U €ro COOTHOIIEHHE CO
CMEXHBIMU MHCTUTYTaMH myOnuuHoro npasa // Bectuuk Cankr-IletepOyprekoro yuusepcurera. 2014. Cep. 14. Boin. 4. C.
182.
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WHTEJUICKTYaJIbHOH COOCTBEHHOCTH, MOPCKOMW, CHOPTUBHBIA W T.J.) TIO3BOJISIET
KBAIM(HUIMPOBAHO PACCMATPUBATh CHOP B CIIENUATBHBIX 00macTax?’,

bonee TOro, B HEKOTOPHIX CiIy4yasx apOWTpakHAs TMPOIEAypa SBISETCS
€MHCTBEHHOM, 00eCeunBarONIeil UCITIOJIHEHUE PELIEHNUs B UHOCTPAHHOM TOCYJapCTBE.
BonblIMHCTBO rOCY/1apCcTB MHUpa SIBISIOTCA YYyacTHHKaMu KOHBEHIIMM O MPU3HAHUMU U
MIPUBEJEHUY B UCIIOJHEHUE NHOCTPAHHBIX apOUTpaKkHbIX pemeHnid ot 10 utona 1958 r.
(manee — Hero-Mopkckas komsenums 1958 T.), KoTopas MO3BONAET IPH3HABATH M
MPUBOJIMTH B UCIIOJIHEHUE apOUTPAKHOE PEIIEHUE B TOCYAAPCTBE MHOM, HEXKENH TO, I
OBLIO IPHHATO penreHue’. B cBo0 ouepeb, 4TOObI MCIIOJIHHUTE Cye0HOE PELIEHUE Ha
TEPPUTOPUU UHOCTPAHHOT'O TOCYAapCTBa, HEOOXOIMMO HAIMUKE MEXY rOCy1apCTBaMU
MEXKYHApOJHOTO JOTOBOpa, MPEAyCMaTPUBAIOIIETO BO3MOXKHOCTb  HCIIOJHEHUS
CyleOHBIX PpEIICHUW, CBS3aHHBIX C PAa3pelICHUEM KOMMEPUYECKUX CIOpPOB, WIH
3aKpEIUIEHHE B HAIIMOHAJIBHOM 3aKOHOJATENIbCTBE IPUHLMIA B3aUMHOCTH B 4YacTH
WCIIOJIHEHMSI MHOCTPAHHBIX CYJIEOHBIX pelieHuii. B oTcyTcTBHE MOA0OHBIX MEXaHU3MOB
UCIIOJIHEHHE CYJI€OHOTO PEIICHUS] Ha TEPPUTOPUU JPYTroro rocyJapcrBa MPaKTHUYECKU
HEBO3MOKHO?2,

OddexktuBHoe  dyHkimonupoBanne MKA  obecneumBaercss 3a  CUET
COIJIaCOBAaHHOIO  MEXAYHApOIHO-IIPABOBOTO M  HAUMOHAIBHOIO  PEryJMpOBaHUS.
MexnyHapogHOMY COOOILIECTBY YJalOCh MPOJABUHYTHCS B 3TOM BOMNpPOCE U
perjlaMeHTUPOBATh CTaTyC apOUTpaka W ero pernieHui. Bo-nepBhix, B HLIO-IZOpKCKOﬁ
KoHBeHIIMH 1958 T. chopmupoBaHBI MEXIyHAPOIHO-TIPABOBBIE OCHOBHI MEXaHH3Ma
MPU3HAHUS U TIPUBEACHUS B MCIOJHEHWE WHOCTPAHHBIX apOUTpakHbIX perneHuit. [1o
OIICHKE MHOTHUX CIEIUAINCTOB MO apOUTPaXKy MaHHBIM MEXKIyHAPOIHBIMA JIOTOBOP

MPEACTABISIET CO0OM OJIMH M3 CaMbIX YCIENIHBIX NPUMEpPOB yHU(UKAIu B chepe

MEXIyHapoaHoro wactHoro mpasa®. Ilpogpeccop H.I. BuikoBa ykasbIBaeT, 4TO

20 Tanumonuuk B.I1. Konuenmus ap6urpabensroctu Llentpa BOMC no apOuTpaky U IOCPEIHUYECTBY //
WurennexryanbHas coocTBeHHOCTh. [IpoMbinuienHast cooctBeHHOCTH. 2019. Ne 3. C. 20.

21 Craryc TekcToB: KOHBEHIMS 0 NPU3HAHUM U IIPUBEICHHHU B UCIIONHEHHE MHOCTPAHHBIX apOUTPAXKHBIX PELIEHUI
1958 T. [DnexrponnsIit pecypcl. URL:
https://uncitral.un.org/ru/texts/arbitration/conventions/foreign_arbitral_awards/status2 (mata o6parenus: 14.12.2022).

22 Kapabenbuukos b.P. MexayHapoaHblil koMmMepueckuii apourpax : Yue6Huk. M.: MockoBcKasi BhICIIas IIKOJA
COLIMAJIBHBIX U SKOHOMHU4YecKux Hayk, 2013. C.41.

23 Van den Berg A. J. The 1958 New York Convention revisited. Arbitral Tribunal or state courts: who must defer
to whom? ASA: BASEL, 2001. P. 126.
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3HAYCHUE HL}O-ﬁOpKCKOﬁ KOHBeHIIMKM 1958 1. 3akimouaercss B CO3/IaHUM Ha
YHUBEPCATHHOM ypoOBHE J(M(PEKTUBHOIO MeXaHU3Ma pealu3alud apOUTPaKHBIX
pEllEeHUI TPAKTHYECKU BO BCEM MUpe?”,

Bo-BTopbix, EBpormeiickas KOHBEHIMSI O BHENIHETOPTOBOM apOuTpaxke oT 21
anpenst 1961 r. (nanee — EBponelickas kouBeHuust 1961 r.) pernameHTUpYyeET UEblid psi
BOIIPOCOB, KACAIONTUXCS apOUTPAKHOTO PACCMOTPEHUS TPAHCTPAHUIHBIX KOMMEPUYECKUX
cniopos. [Ipodeccop H.IO. EpnibinieBa oTMeuaer, 4To «ee MoJa0KEeHUs CO3/1al0T rapaHTUU
OCYILIECTBJICHUS apOUTPAKHOTO pa30UpPaTEbCTBA B COOTBETCTBUU C OOLIETTPU3HAHHBIMU
Ha MEKIyHAPOIHOM YPOBHE CTaHIApTaMU»Z,

B-TpeThux, Obuta TIpUHSATA CHCIHMATbHAS KOHBEHIUS JJIS JATHHOAMEPUKAHCKHUX
rocyJ1apcTs — MexxaMepuKaHCKasi KOHBEHIIUS O MEXKIYHApOIHOM TOPTOBOM apOUTpaxe
ot 30 suBapsa 1975 r. (nanee — INanamckas kouseHuus 1975 r.)%. Ilocne noanucanus
[Tanamckori konBeHnuu 1975 1. CIIA 3asBwim, 4Tto ee paTuduKaius craeiaet
BO3MOXXHBIM 00Jie€ MIMPOKOE MPU3HAHUE W TPUBEJACHUE B MCIOJIHEHUE apOUTPAKHBIX
pelLIeHHni MEKTy CTpaHaMH 3aI1aJHOro MOIyIIapus?’.

B-uetrBeprhix, TumnoBoit 3akoH IOHCUTPAJI o MexIyHapoJHOM TOPrOBOM
apoutpaxe» ot 21 uronst 1985 r. (nanee — Tunoroit 3akon FOHCUTPAJI 1985 r.) cran
BOXHBIM HHCTPYMEHTOM TapMOHM3AIlMU I apOUTPaKHOTO 3aKOHOJATENbCTBA psla

28

rocyaapctB®. Ha ocnHoBanuu TumoBoro 3akoHa FOHCUTPAJI 1985 r. npuHsTHI

HalMOHAJBHBIE 3aKOHBI 00 apOuTpaxke B 85 rocyaapcrsax?’,

% Bunkopa H.I. 3nauenue kouseHuud OOH o0 NpU3HAaHMHM M NPUBEJCHUM B MCIOJHEHHE HHOCTPAHHBIX
apouTpaxHsix pemenuit ot 10 urons 1958 rozna i pa3BUTHI MEKAYHAPOIHOTO KOMMEpUYECKOro apouTpaxa // Xo3sicTBo
u npaso. 2018. Ne 9 (500). C. 104.

% Epneuiesa H.IO. MeskayHapoHblii KOMMEpPUYECKHil apOMTpak: MpPaBOBbIE OCHOBBI (YHKUHOHMpOBaHUs [/
Mexnaynapoanoe npaso. 2013. Ne 1.

% Inter-American Convention on international commercial arbitration (concluded at Panama City on 30 January
1975) // United Nations Treaty Series. 1986. Vol. 1438, 1-24384, No 24384. P. 248-262.

27 Reagan R. Message to the Senate Transmitting the Inter-American Convention on Commercial Arbitration 15
June 15 1981 [Electronic resource]. URL: https://www.reaganlibrary.gov/archives/speech/message-senate-transmitting-
inter-american-convention-commercial-arbitration (date of access: 14.09.2022).

28 Sanders P. Unity and Diversity in the Adoption of the Model Law // Arbitration International. 1995. Vol. 11. Issue
1. P. 36.

2 Craryc texcrop: Tunosoii 3akon IOHCUTPAJI o MexmyHapoaHoM ToprosoM apbutpaxke (1985 r.) c
U3MEHCHUSIMU, TIPUHATHIMA B 2006 T. [DnexTponHbII pecypc]. URL:
https://uncitral.un.org/ru/texts/arbitration/modellaw/commercial_arbitration/status (nata o6pamenus: 11.09.2022).
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B-nareix, ApOutpaxnbii permament IOHCUTPAJL 1976 1.° Beicrymaer
00pa3ioM Mpyu MPUHIATHH TPOIEYPHBIX MPABUJI 1JII MHOTHX apOUTPaKHBIX IIEHTPOB BO
BceM Mupe. JlaHHBIM perlaMeHT TakKe HCIoJb3yeTcss B apOutpaxax ad hoc, xorma
CTOPOHBI BHEIIHEIKOHOMHUYECKOTO KOHTPAaKTa BKJIIOYAIOT €ro B apOUTPaKHYIO
orosopky>’. J{ist moBeieHus 5pHEeKTUBHOCTH apOUTPAXKHOM IIPOLENY Pl ApOUTPasKHBII
permamentr FOHCUTPAJI 1976 r. O6bi1 nmepecMoTper B 2010 r. u npuHAT B HOBOM
penaKkuu?,

Onnako cymectByromiee peryaupoBanne MKA He MoO3BOJSET clelaTh BBIBOJ O
TOM, 4YTO apOUTPaKHOE PACCMOTPEHHE CIOPOB YPEryJUPOBAHO HCUEPHBIBAIOIIUM
oOpazoM. Hopmarusnble mnonoxenuss o MKA mnepuonuyecku KOPPEKTUPYIOTCS U
nononusitores. [lo muenuto mnpodeccopa II. Canpepca, ycoBeplIEHCTBOBAHUE
apOMTPAKHOrO PETYIMPOBAHHUS SABJISAETCA HEMPEPHIBHBIM Ipoueccom™. Bosee Toro, B
Mpoliecce pealn3aluy NPUHATHIX MEKTyHApPOAHBIX JOKYMEHTOB CTAJI0 OYEBUIHO, YTO B
HUX €CTh IpoOeibl U HepovyeThl. OfHa U3 TakuxX NpoodsieM — IpU3HaAHKE U IPUBEACHUE B
UCIIOJIHEHHE HMHOCTPAHHOTO apOUTPaXKHOTO pEUIEHUs, OTMEHEHHOr0 MO MECTY €ro
BBIHECEHUS ",

OcymiecTBiATh NpPU3HAHUE W TPUBEJICHWE B HCIOJHEHHWE OTMEHEHHOIO
apOUTPaKHOTO PEIIEHUs B MHOCTPAHHOM TOCYJIapCTBE IMO3BOJSIOT mojoxkeHus Hpro-
Mopkckoii kouBeHimn 1958 r. B wactHoctn, mm. «e» m. 1 cr. V Hbro-Hopkckoit
KOHBeHIIMM 1958 T. ycTaHaBiIMBaeT, 4To B MPU3HAHUM U MPUBEJICHUM B HUCIIOJTHEHUE
apOUTPAKHOTO PEIICHUS Modcem Obimb OTKA3aHO, €CIIU apOUTPaKHOE PEIIeHHuEe ObLIO
OTMEHEHO KOMIICTCHTHOW BJIACTHIO TI0 MECTy €ro BbIHeceHHWs (KypcuB Ham — E.K.).

DopMyITUPOBKA «MOKET OBITHY 3a4aCTYI0 HHTEPIIPETUPYETCS HE KaK 00S3aHHOCTh Cya

30 Ap6urpaxubiii pernmament IOHCHTPAJI or 15 gnexabps 1976 [Dnexrponsbiii  pecypc]. URL:

https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/ru/arb-rules-r.pdf (mata obparieHus:
11.09.2022).

31 Komapos A.C. Hosas penakuus Apourpaxuoro pernamenta FOHCUTPAJI B KOHTEKCTE COBPEMEHHOM MPAKTHKH
MEXIyHapOIHOro apouTpaxa // BecTHUK MexIyHapoIHOTo KomMmepueckoro apourpaxka. 2011. Ne 1 (3). C. 40.

82 Apburpaxubii permament FOHCUTPAJI or 25 wmons 2010 [Dnektponmbiii  pecypc]. URL:
https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/ru/arb-rules-revised-r.pdf (mata oOGpameHus:
11.09.2022).

33 Sanders P. Unity and Diversity in the Adoption of the Model Law. P. 36.

34 Mayer U.C. The Enforcement of Annulled Arbitral Awards: Towards a Uniform Judicial Interpretation of the
New York Convention // Uniform Law Review. 1998. Vol. 3, No. 2-3. P. 583-599; Baltag C. Article V(1)(e) of the New
York Convention: To Enforce or Not to Enforce Set Aside Arbitral Awards? // Journal of International Arbitration. 2022.
Vol. 39. No 3. P. 397-410.
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OTKa3aTh B MMPU3HAHUU W MPUBEJICHUH B UCTIOJHEHNE apOUTPaKHOTO PEIICHHS, KOTOPOE
OBLJI0O OTMEHEHO, a KaK MPaBO Cy/1a, T.€. CYJl CAMOCTOSATEILHO MOXKET PEIINTh, UCTIOTHSITh
JI1 eMy NOZOOHOE PEIeHUE UK HeT>°, B pe3ybTare B IPaBOIPUMEHUTENLHOM IPAKTHKE
HE CIOXWIOCh €QUHOr0 TNOCJIEAOBATEIBbHOIO TMOAXOJa — B OJHHUX JIeNax
rOCYy/IapCTBEHHBIE CYJIbl OTKAa3bIBAIOT B MNPU3HAHWHM W IPUBEACHUU B HCIIOJIHCHUE

3

OTMCHCHHOI'O ap61/ITpa>1<H0r0 PCUICHUA 6, B IPYTux — IIpUBOAAT B UCITIOJIHCHHC HOI[O6HBIC

pemenus’’.

Monoxenus nm. «e» m. 1 cr. V Hero-Mopkckoii xouBentmu 1958 r. He nMeroT
YETKOW PErJaMEHTAIlMU B YaCTH OINPEAEIECHUS KOMIETEHTHOW BJIACTH, KOTOpas NOJDKHA
OCYUIECTBUTh OTMEHY ApOUTPAKHOI'O PELIEHUS, a TAKXKE€ B YACTH OCHOBAHUI OTMEHBI
apOUTPaXKHOTO pEelIeHUs] B LIENSAX OTKa3a B MPU3HAHUU W NPUBEJACHUHU B UCIIOJIHEHUE
apouTpaxkHoro pemieHus. JJaHHble BOMpOCH MOAPOOHO OyAyT HCClEeIOBaHbI B TJIaBe 2
HACTOSAIIEH pabOThI.

bonee TOro, B HEKOTOpBIX Clly4yasX NPU3HAHHE WU IPUBEACHUE B HUCIIOIHEHUE
OTMEHEHHOT0 apOUTPaKHOTO PEIICHUS OCYIIECTBIISIETCS CyJaMi HA OCHOBaHUHU 1I. 1 CT.
VII HL}O—IZOpKCKOI?I KoHBeHIIMU 1958 T., mpeaycMaTpuBaroiiero NnpuMeHeHue 0OoJsee
0JIarONpPUATHBIX MOJIOKEHUN HAIIMOHAIBLHOTO 3aKOHOIaTEeNLCTBA, HEXKEIN YCTAHOBIICHO

B Hero-Mopkckoii konsennuu 1958 1.3 Jlanmelii moaxon peanus3oBaH B IIPaBOBOIA

CHCTCMC q)paHI_II/II/I, e B Ka4CCTBC OCHOBAHUS OTKAa3ad B IIPU3HAHHWHN M IIPUBCACHHUHN B

% Cheng T. Celebrating the Fiftieth Anniversary of the New York Convention // 50 Years of the New York
Convention: ICCA International Arbitration Conference. 2009. P. 679-680.

3% Martin Spier v. Calzaturificio Tecnica, S.p.A., No 86 CIV. 3447, United States, U.S. District Court, Southern
District of New York, 22 October 1999 [Electronic resource]. URL:
https://newyorkconvention1958.org/index.php?lvi=notice_display&id=1133&opac_view=6 (date of access: 14.11.2022);
Getma International v. The Republic of Guinea, No 14-1616 (RBW), United States, U.S. District Court, District of Columbia,
09 June 2016 [Electronic resource]. URL:
https://newyorkconvention1958.org/index.php?lvi=notice_display&id=3832&opac_view=6 (date of access: 14.11.2022);
Diag Human SE v. Czech Republic, No 17/02024, Hoge Raad der Nederlanden, 15 June 2018 [Electronic resource]. URL:
https://uitspraken.rechtspraak.nl/#!/details?id=ECLI:NL:HR:2018:918 (date of access: 14.11.2022) u ap.

37 Société Pabalk Ticaret Limited Sirketi c. Société Norsolor, No 83-11.355, France, Cour de cassation, 09 October
1984 [Electronic resource]. URL: http://newyorkconvention1958.org/index.php?lvi=notice_display&id=118 (date of access:
01.10.2022); Hilmarton Ltd. v. Omnium de traitement et de valorisation — OTV, No 92-15.137, Cour de cassation (French
Court of Cassation), 23 March 1994 [Electronic resource]. URL:
https://newyorkconvention1958.org/index.php?lvi=notice_display&id=140 (date of access: 14.11.2022); OAO Rosneft v.
Yukos Capital S.ar.l., Netherlands, Parket bij de Hoge Raad, No 09/02566, Supreme Court Advisory Body, 25 June 2010
[Electronic resource]. URL: https://newyorkconvention1958.org/index.php?lvi=notice_display&id=4476&opac_view=2
(date of access: 14.11.2022) u np.

38 Daradkeh L. Recognition and Enforcement of Foreign Commercial Arbitral Awards Relating to International
Commercial Disputes: Comparative Study (English and Jordanian Law): summ. of PhD thesis, Law // L. Daradkeh. UK,
2005. P. 203.
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WCIIOJIHEHHE apOUTPaKHOTO PEIICHHs] HE YCTAaHOBJIIEHO TaKOE€ OCHOBAaHME, KaK OTMEHA
apOMTPaXKHOrO PELIEHHS B TOCYJApCTBE, B KOTOPOM OHO OBLIO BbIHECEHOS. Takum
oOpa3zoM, ¢paHIly3CKHe CyAbl MPU3HAIOT U TMPUBOAST B HUCIOJHEHHWE OTMEHEHHBIE
apOuTpaxusie pemrenus, npumensis . 1 cr. VII Hpio-HMopkckoit konpenuuu 1958 r. u
CBOE HAIIMOHAILHOE 3aKOHOIATENBCTBOY,

OnHako cMeeM MpPeIoiIoXKUTh, YTO MPU3HAHUE U TMPUBEACHUE B HCIOJHEHUE
MHOCTPAHHOTO apOUTPAXKHOTO pPEIICHUsS, OTMEHEHHOTO MO MECTy €ro BbIHECEHUS,
npotuBopeunt cMbicy Hpro-HMopkckoi konsennmn 1958 r. B mponecce pa3paGoTku
JAHHOW KOHBEHIIMM BOIPOC HCIOJHEHHUS OTMEHEHHBIX apOUTPaKHBIX PEIICHUN He
00CYKIaJICS, a UCIIOJIb3yeMbIM (POPMYJIMPOBKAM HE NPHIABAIOCH 0COOO0ro 3HaYeHus .

Bonee Toro, Ha MoMeHT npuHATHs Hpro-HMopkckoit konBenmmu 1958 .
MIPABOIIPUMEHUTEIHLHOMN MTPaKTUKE HE ObLIM U3BECTHBI CITy4Yau MPU3HAHUS U TIPUBEICHUS
B HUCIIOJTHEHHWE WHOCTPAHHOTO apOUTPa)KHOTO PEIICHHUs, OTMEHEHHOTO IO MECTY €ro
BbIHECeHUs. J[aHHOE OOCTOSTENbCTBO JAET OCHOBAaHUE IoOJlaraTh, YTO Pa3pabOTUMKU
Hero-Mopkckoit koHBeHIMM 1958 . He MOINIM NpPEAIONOXKHTb, YTO OTMEHEHHOE
apOUTpaXKHOE pellIeHNE MOXKET OBITh UCIIOJIHEHO B KaKOM-JIMOO0 rocyaapcTse. Bmecre ¢
TeM TOJO0OHBIA Cilyyall BO3HMK B MPaBONPUMEHUTEIBHON mpakTuke. Bnepsbie
OTMEHEHHOE apOUTpakHOE pelieHue ObLJIO MPU3HAHO U MPHUBEICHO B WCIIOJHEHHE BO
®pannuu B 1984 r*2. B pesynbTare B IPaKTHKE TOCYAAPCTB CTAJIU HOSBJIATECS PEILECHHS,
MpeayCMaTPUBAIOLIME TMPU3HAHUE M MNPHUBEACHUE B MCIOJIHEHUE HWHOCTPAHHOIO

apOUTPaKHOTO PEIICHUS, OTMEHEHHOTO 110 MECTY BHIHECEHHS ™,

% Code de procédure  civile, Paris: Dalloz. 2019 [Electronic resource]. URL:
https://www.legifrance.gouv.fr/codes/section_Ic/LEGITEXT000006070716/LEGISCTA000023422185/#LEGISCTA0000
23422188 (date of access: 01.10.2022). Art. 1520, 1525.

40 Société Bargues Agro Industries v. Société Young Pecan Company, No 2003/09894, Cour d'appel de Paris,
France, 10 June 2004 [Electronic resource]. URL:
https://newyorkconvention1958.org/index.php?lvi=notice_display&id=165 (date of access: 14.11.2022); Société Lesbats et
Fils v. M. Volker le docteur Grub, No 05/10887, Cour d'appel de Paris, France, 18 January 2007 [Electronic resource]. URL:
https://newyorkconvention1958.org/index.php?lvi=notice_display&id=175&opac_view=2 (date of access: 14.11.2022);
Société Egyptian General Petroleum Corporation (EGPC) v. Société National Gas Company, No 10/16525, Cour d'appel de
Paris, France, 24 November 2011 [Electronic resource]. URL:
https://newyorkconvention1958.org/index.php?lvi=notice_display&id=396&opac_view=2 (date of access: 14.11.2022) u
ap.

4 I[aHHBIﬁ TE3UC CIICAYCT U3 aHAJIU3a AUCCCPTAHTOM IMOATOTOBUTCIBHBIX MATCPHUAJTIOB 11O paspa60TKe " [IPUHATHIO
Hiro-Mopkekoit korBeHIm# 1958 r. Matepuanbl 5Toro ananmmsa 6yIyT pacCMOTPEHbI B JAHHOI paboTe HIKe.

42 Société Pabalk Ticaret Limited Sirketi c. Société Norsolor.

4 Gaillard E. The Enforcement of Awards Set Aside in the Country of Origin // ICSID Review. 1999. Vol. 14, Issue
1. P.21.
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HcnonHeHre OTMEHEHHOTO PELICHHS] TPUBOAUT K HAPYILICHHUIO TIPAB YYACTHUKOB
apOuTpakHoro pa3ouparenscTBa. Bo-mepBbIX, B TocyJapcTBe, B KOTOPOM OyaeT
MPU3HAHO U MPUBEIEHO B UCIOJHEHUE apOUTpakHOE pelIeHHe, OTMEHEHHOE 10 MECTY
€ro BBIHECEHHUs, IPABOBbIE MPUTA3AHUS CTOPOHBI, KOTOpas J00MiIach OTMEHBI
apOUTpaXHOTO pemieHus, He OyayT coOmrofeHsl. Bo-BTOphIX, TOCIIE OTMEHBI
apOUTPaKHOTO PELICHUSI CTOPOHBI MOTYT BHOBb IMepefaTh CHOp Ha pa3pelieHue B
apOUTpak Ha OCHOBE CYIIECTBYIOIICH apOUTpakHOU OTOBOpKH. B pesynbraTe apouTpax
BBIHECET pEIIEHUE, KOTOPOE MOXET OBbITh MPOTUBOMOJOXHBIM IEPBOHAYAIBLHOMY.
CropoHa, B MOJIb3y KOTOPOM MPHUHATO BTOPOE ApOUTPAXKHOE pEIICHUE, SIBHO OyaeT
N00UBaTHCS €r0 UCIIOJHEHUS B TOCYAapCTBax, II€ y OTBETYMKA UMEIOTCS akTUBBI. [Ipu
ATOM yKa3aHHasl CTOPOHA MOKET CTOJIKHYThCSI C TEM, UTO B MPU3HAHUM U TIPUBEIICHUU B
UCIIOJIHEHHE apOUTPaKHOTO pELIEHUs, MPUHATOrO B €ro MoJib3dy, OyJIeT OTKa3aHo,
MOCKOJIbKY B TOCYyJapcTBE YK€ OyJeT HCIOJHEHO IepBOHAYaIbHOE OTMEHEHHOE
apOutpakHoe pemieHue. IIpaBonpUMEHUTENbHON TMPAKTUKE WU3BECTHBI MOJ00OHbBIE
caygan*,

Heobxoammo oTMETUTh, YTO CUTYyaIus, KOT/Ia B OHOM CIIy4ae CyJ[ OTKa3bIBaeT B
NPU3HAHUW U TPUBEJICHUM B HCIOJIHEHUE apOUTPaKHOTO PEIICHHs], OTMEHEHHOTO TI0
MECTY BBIHECEHHUS, @ B IPYTOM — IPUBOJUT B UCIIOJHEHUE MOJIOOHOE PELIEHUE, CO3/1aeT
HEONPEEIEHHOCTh B HCX0 1€ apOuTpaxHoi npouenypsi®. [Ipodeccop A. Ban nen bepr
OTMEYaeT, YTO CTOPOHA, B MOJb3y KOTOPOW BBHIHECEHO apOUTPaKHOE PELICHUE, MOXKET
oOpamarhCsi ¢ MUCKOM O TPU3HAHWM W TPHUBEIACHUU B HUCIOJHEHHE HHOCTPAHHOTO
apOUTPaKHOTO PEIICHUsI TO B OJIHO, TO B JAPYroe rocyaapcTBo, Moka He OyneT HailleH
Cyl, KOTOPBIN YJIOBJIETBOPUT UCK U MPHUBEAECT OTMEHEHHOE apOUTpPaKHOE PEIICHUE B

ucrnoauenne’®.

4 Hamp., Société OTV v. Société Hilmarton, Court of Cassation, France, 10 June 1997 // Yearbook Commercial
Aurbitration.1995. Vol. XX 1995. P. 663-665; Société PT Putrabali Adyamulia v. Société Rena Holding et Société Moguntia
Est Epices, No 05-18.053, France, Cour de cassation, 29 June 2007 [Electronic resource]. URL:
http://newyorkconvention1958.org/index.php?lvi=notice_display&id=176 (date of access: 11.10.2022).

4 Polkinghorne M. Enforcement of Annulled Awards in France: The Sting in the Tail / International Construction
Law Review. 2008. Vol. 25. No. 1. P. 54-55.

46 \an den Berg A.J. The New York Arbitration Convention of 1958 // T.M.C. Asses Institute, The Hague. 1981. P.
355.
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ApOutpaxk, Kak MEXaHU3M pa3pelICHUs CIOPOB, XapaKTEPU3YeTCS BBICOKOM
3 PEKTUBHOCTHIO, KOTOpast 00YyCIIOBJIEHA, TIPSk IS BCEro, MPU3HAHUEM U IPUBEACHUEM
B UCHONIHEHHE apOUTpakHbIX pemenuii’’. COOTBETCTBEHHO, HETATUBHBIE ITOCIIEICTBHS,
BO3HHKAIOIIME TIPU UCTIOTHEHUHN apOUTPaKHOTO PEIICHHs, OTMEHEHHOTO TI0 MECTY €T0
BBIHECEHUs, HEOIarompusiTHeIM 00pa3oM OyAyT BIMSITh Ha CTAaTyC apOUTPaKHOTO
pasperieHus TpaHCTPAaHWYHBIX CropoB. [lomaraem, dYro mpoOieMa WCIOTHEHUS
OTMECHCHHBIX apOUTPaXKHBIX PEIICHUNH HYKIAETCSd B pa3pelieHuH. PaccMoTpeHue
BOIIPOCAa O TPHW3HAHWW W TIPUBEJACHUU B WCIIOJTHCHHE apOWTPaXHOTO pEIICHUS,
OTMEHEHHOTO TI0 MECTY €ro BBIHECEHHS, CIIeIyeT HadaTh C YCTAHOBJICHHUS CTaryca

apOUTPaKHOTO PEIICHHUS.

47 Jlebenes C.H. M30paHHble TPybl 110 MEXIYHAPOIHOMY KOMMEPUECKOMY apOMTpaKy, IIpaBy MeIyHapOIHO
TOPrOBIIH, MEXIYHAPOJHOMY YaCTHOMY IIpaBy, YacTHOMY Mopckomy mpaBy / Coct. A.1. Mypanos. M.: Craryr, 2009. C.
56.



31
I'naBa 2. Me:xxIyHapoIHbII KOMMepPUYeCKHil apOuTPaX K U ero peleHus: NpaBoBoOM

CTATYC

[IpoGnema npu3HaAHUS U UCTIOJTHEHUSI B MTHOCTPAHHOM T'OCY1apCcTBE apOUTPaXKHBIX
pEIIeHU, B T.4. © OTMEHEHHBIX apOUTPaKHBIX PEIICHUM, HE MOXET ObITh pellieHa 0e3
onpezeneHus mpapoBoii npupoasl MKA u apourpaxkuoro pemenus’®, Mecto MKA u
apOUTpaXHBIX  pEHIeHW B  MPaBOBOM CUCTEME TOCYJapCTBa, IOJHOMOYMS
roCyJapCTBEHHOTO CyJa B OTHOUICHUU apOUTpaka MU apOUTPaKHOrO pelIeHus,
MOCJIEJICTBUSI OTMEHBI apOUTPaKHOTO PEHICHUS TOCYAapCTBEHHBIM CYJOM IO MECTY
BBIHECEHHS PELICHHUS] — BCE ATO MPEJONPENEIISIET OTBET HAa BOIPOC O BO3MOXKHOCTHU
UCIIOJTHEHUS] OTMEHEHHBIX MHOCTPAHHBIX apOUTPaXKHBIX PEIICHUH.

[Ipexxne Bcero, paccMOTPUM BOIIPOC O TOM, BXOJUT JIM apOUTPaKHOE PELLICHUE B
HAI[MOHAJIbHBIN IPABOIMOPAIOK KaKOro-1u0o rocyaapcTsa. B HacrosiieM uccienoBanuu
TEPMHHBI «IIPABOIIOPSOK» M «IIPAaBOBAasi CUCTEMA IOCYAAapCTBa» HUCIOJIB3YIOTCS Kak
CUHOHVMBI.

VYriyOneHHOe M3y4deHHe MpaBa ¢ TOYKH 3PEHHSI €r0 CHUCTEMHOCTH MPHUBENIO K
MOSIBJIEHUIO B MpPaBOM HAyKe TAaKOIro MOHATHS, KakK «IpaBoBas cucTeMa» (WU
«mpaBonopsiiok»). Ilpu 3TOM pa3rpaHUYMBAIOTCS MPABOBBIE CUCTEMBI OTAEIBHBIX
TOCYIapCTB U MEXIyHApOIHOE IIPaBo, Kak 000co0aeHHas mpaBoBas cucrema®®. Yame
BCETO IIPAaBOBAsl CUCTEMA TPAKTYETCSA, KAK COBOKYIHOCTb BCEX IIPABOBBIX SIBICHUM,
OTHOCAILMXCS K  HAalUMOHAJIbHOMY MpaBy  Kakoro-nuOo TrocyJapcTBa  WJHU
MexayHapoaHoMy npaBy. B 1993 r. nousitue «mpaBoBasi cucTeMay ObLIO BKJIIOYEHO B
Koncturynuio Poccuiickoii ®enepanuu (4. 4 cr. 15)®. 31mech ycTaHoBIEeHO, uTO
oOLIeNpPU3HAHHbIE TPUHIMUIBI U HOPMBI MEXIYHAPOJHOIO IMpaBa, MEXIYHAapOJHBIE

noroBopbl Poccuiickon denepaunu BXOIAT B €€ MPABOBYIO cuUcCTeMy. bornee HUKakux

4 Teo K. To Enforce or Not to Enforce Annulled Arbitral Awards? // Kluwer Arbitration Blog. 2019 [Electronic
resource]. URL: http://arbitrationblog.kluwerarbitration.com/2010/10/07/the-miami-draft-the-good-twin-of-the-nyc/ (date of
access: 11.10.2022).

49 Hedpeno b.1. COOTHOMIEHHE MEXTyHAPOIHOTO M BHYTPUTOCYIAPCTBEHHOTO MpaBa: IpobieMa GpopMHUpOBAHHS
MEXCHCTEeMHBIX OOpazoBaHmii: aBToped. ... muc. n-pa. ropun. Hayk. M., 2012. C. 11; Ilunkapeukas I'.I. Pomp
MeXXTyHApOIHOTO MpaBa B 0TOOpe HOpM Iuisi mpuMeHeHus B Poccun // Tocymaperso u paBo. 2014. Ne 1. C.99.

%0 Koncturyuus Poccuiickoii @ejepauuu: NPUHATA BCEHAPOAHBIM rojiocoBaHueM 12 nekabps 1993 r. c
M3MEHEHHUSMH, OJOOpEHHBIMH B Xofe obmiepoccuiickoro romocoBarust 01.07.2020 [Dnexrponusiii pecypc]. URL:
http://pravo.gov.ru/constitution/ (qata oopamenus: 11.09.2022).
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Pa3bsACHEHUM O cOCcTaBe MpaBoBOM cuctemsl Poccurickon @enepanuu vy B Koncrurynuum
P®, nu B 3akoHOIaTENBCTBE POccun He 3aduKkcupoBaHoO.

CrenuanucTbl CYIIECTBEHHO PAa30IUINCh BO MHEHUAX OTHOCHUTEIBHO 3JIEMEHTOB
MpaBoBOM cHUCTEMBbI Poccuu. BOJNBIIMHCTBO M3 HUX CKJIOHSETCS K TOYKE 3PEHUSI, YTO
MIPaBOBAs CUCTEMA COCTOUT U3 TPEX KOMIIOHEHTOB: COOCTBEHHO MTPaBO, MPABOINIOHUMAHUE
u npasonpumenenue. [Ipodeccop C.B. baxun mpemnoxun 1o0aBUTh K 3TOM Tpuajae
YETBEPTHIN AJEMEHT — MEXKIyHapoiHbIe 00s13aTenbcTBa PD, 10O UX HENb3sl BKIIOYUTH
HH B IIPaBO, HU B IPABONIOHMMAHKE, HH B IIPABOIPHMEHEHHUE L,

[Ipu »TOM B paMkax HacTosiied padOThl PACCMOTPUM BOIPOC O TOM, BXOJAT JIU
pemennst MKA (kak aeiicrByromue B PO, Tak u 3a ee npeenamu) B IPaBOBYIO CUCTEMY
Poccun. Ha cerogHAmiHui A€Hb 3TOT BONPOC HE MMEET OJHO3HAYHOro oreera. Hamo
noJjiarath, 4To €CJIM MHOCTPAHHOE apOUTpaKHOE pelleHHe MPU3HAHO U MPUBEACHO B
WCTIOJIHEHUE Ha TeppuTopuu PP, TO Takoe pelieHrue CTAHOBUTCS COCTAaBHOM YacCThIO
POCCHUHCKOM MPaBOBOM CUCTEMBI. P51 pOCCHIMCKUX CTIEIUaTUCTOB (PaKTUIECKU IPUXOJIAT
K TaKOMY BBIBOJY Y€pPE3 PACCYKICHUS O MPEIOAUIUAIBLHOCTU AJISI TOCYIapCTBEHHOIO
cyga pemiennsi MKA, B Tom umcie umHocTtpaHHoro. PaccmartpuBas cBsizb MKA ¢
HallMOHAJILHOM TIpaBoBOM cuctemoi, nmpodeccop C.B. baxun mpemiaraer ycTaHOBUTH
B3AUMHYIO IIPEIOIUIHAILHOCTE PEIICHUH TOCYIapCTBEHHBIX CYI0B U penrennii MKA®2,
YTO C HAIled TOYKHM 3peHHus BIOJIHE 000CHOBaHO. Ecim pelmieHue rocymaapCcTBEHHBIX
CYIIOB M apOWTpakel BXOJSAT B MPABOBYIO CHUCTEMY TOCyAapcTBa, TO TPYIHO OYyIeT ¢
JIOTUYECKON TOUYKHU 3pEHUS OOBSICHUTH CUTYAITHIO, IIPYU KOTOPOU B HUX OYAET coepKaTcs
HECOBMAJAIONINE OICHKA OJHUX U TeX K€ IOpUINYECKUX (HAKTOB WM TPUTI3AHHUM
cropoH. IIpodeccop B.B. SIpkoB Takxke CBA3BIBAET 3TOT BOIIPOC C NPEFOIUIIHEN S,

Takum 0OpazoM, mpeICTaBIICTCS, YTO MPU3HAHHOE U IPUBEACHHOE B UCIIOJIHEHUE
MHOCTPAHHOE apOUTPAKHOE PEIICHUE BIOJHE OUYEBUIHO CTAHOBUTCS YacThIO MPABOBOM

CUCTEMBI TOIO TOCYJapcTBa, B KOTOPOM OHO ucHoiaHeHo. KoneuHo, ObuIO OBl

! baxun C.B. Vuudukauus npasa u mpasoBas cuctema Poccum // OGUIENPU3HAHHBIE TPUHIMIBI U HOPMBI
MEXIyHAapOIHOTO TpaBa, MEXIyHapOJHbIE IOTOBOPHI B IPAaKTHKE KOHCTHUTYIMOHHOTO IIPAaBOCYIHs: MaTEpHaJIb
Bcepoccwuiickoro copemanns (MockBa, 24 nexabps 2002 roma) / mox pea. M. A. MutiokoBa, C. B. Kabsimena, B. K.
Bobposoii n A. B. Ceruesoit. M., 2004. C. 96-103.

52 Bensikosa F0.B., Baxun C.B. T'ocy1apcTBEHHbIE Cy Ibl M MEXIyHAPOIHbIE KOMMEPYECKHE apOUTPaXKU: BOIPOCHI
IperoIunny (poccuiickast JOKTPHHA U pakTuka) // KypHan MexxayHapoHoro yacTHOTo mpasa. 2015. Ne 2 (88). C. 11.

%3 SIpkos B.B. IOpuauueckue (pakThl B HMBUIMCTHYECKOM npoliecce. M., 2012. C. 176-178.
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KEJIAaTeNIbHO, YTOOBI JAaHHOE TOJIOKEHHE ObUIO HAMPSAMYIO 3aKPETUICHO HOPMATUBHO, B
HallleM ClIy4dae — B 3aKOHoarenbcrBe Poccuiickon denepanum.

Ha npotspkeHuu JIUTENbHOTO MEPHOJIa BPEMEHU MEXKIY YUYEHBIMH BCErO MHUpa
UJET CHOp O TOM, KaKO€ MECTO apOUTPaKHOE PEIICHHE 3aHUMAaeT B HAIMOHAIbLHOM
npasonopsake>. OIHE BHICKA3bIBAIOT TOUKY 3PEHHUS O TOM, YTO apOUTPAKHOE PELICHHE
ABJSICTCS YaCThIO MPAaBOBOM CHCTEMBI TocylaapcTBa. Jlpyrue — CTOPOHHHUKH Tak
Ha3bIBAEMOM KOHIIETIIUU JCJIOKAIN3alNK apOuTpaka — yTBEPKAAIOT, YTO apOUTPAKHOE
pelIeHre HUKaK HE CBSA3aHO C HAIIMOHAJIbHBIM MTPABOIOPSIKOM, TOCKOIBKY apOUTpaxk HE
SBJISIETCS TOCYJIAPCTBEHHBIM OPraHOM, OH TMPEJCTaBIISIET CO0O0M CaMOCTOSITEIIbHBIM
MHCTUTYT, KOTOPBIA UMEET COOCTBEHHBIN apOUTPaKHbBIN PAaBOMOPSIAOK.

CTOpPOHHUKH TIEPBOTO MOJIX04a 000CHOBBIBAIOT, YTO apOUTPAXK U, KaK CJIEACTBHUE,
€ro penIeHUE CBSI3aHbI C MPABOBOM CUCTEMOW TOCYIApCTBA U BBICKA3BIBAIOT CIICIYIOIINE
cyxkneHus. bpurtanckuii ydenbii ®.A. ManH cuuTan, 4Yro apOUTpaKHOE
pa30upaTenbCcTBO M apOUTPAXKHOE PEIIEHHWE OCHOBBIBAIOTCS Ha IMPaBOMOPSIKE MecTa
HaxOXJIEHHUs apOUTpaxka>, BCIEACTBHUE YETO ...KaXKIbIi apOUTpaX ¢ HEOOXOIUMOCTBIO
TIOJYMHEH ITIPAaBy COOTBETCTBYIOLIETO IOCYAApPCTBa»’®. YueHbIH NpHIEPKUBAICS TOTO
MHEHUS, YTO CBs3b apOWUTpaxka ¢ HAIMOHAJIBbHBIM IPABOMOPSIAKOM, B KOTOPOM OH
HAXOJIUTCS, MO3BOJISIET 00ECIEYUTh KOHTPOJIb 3a apOUTPaKHBIM pa30upaTeibCTBOM H,
TEM CaMbIM, TPEJOTBPATUTh Kakue-Tubo HapyuieHus. boiee Toro, apOuTpakHoe
pelieHre He UMeeT 0053aTeIbHOM CHUJIBI, €CJTM OHO HE CBSA3aHO C KaKOM-TH00 CHCTEMOM
HaIMOHAJILHOTO IpaBa’’.

BeiBonmpr ®.A. ManHa ObpulM TOAJACPKAHBI JIPYTHMH  YYCHBIMH. Tak,
aMepuKaHCKUil cneuuanuct A. Xupil yTBEpPXKAAeT, 4YTO apOUTpaKk peryjupyercs
OIPEIEICHHBIM HAMOHAJEHBIM 3aKOHOAATENLCTBOM . 10 MHEHHMIO HHAEPIAHACKOIO
npodeccopa II. Cangepca, apOuTpax MOXKET CYHIECTBOBATh M MPU3HABATHCSA TOJIBKO

TOrJa, KOrJa OH OCHOBaH Ha HAMOHAJIBHOM 3aKOHE, PEryjIupylroleM 3Ty (Gopmy

% Cxsopuor O.10. Jluckyccun 0 npaBoBoil puposie apoutpaxka // BeCTHHK MEXyHapPOJHOTO KOMMEPYECKOTO
apburpaxa. 2017. Ne 2(15). C. 56.

%5 Mann F.A. Lex Facit Arbitrum // International Arbitration. Liber amicorum for Martin Domke. The Hague, 1967.
P. 157.

% 1bid. P. 162.

57 1bid. P. 159.

%8 Hirsch A. The Place of Arbitration and the Lex Arbitri // Arbitration Journal. 1979. Vol. 34. P. 43.
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paspemenns cropos. Poccuiickuii  ydenwsii W.II. TI'pelIHMKOB OTMEYaeT, dTO
MEXTyHAPOIHBIE KOMMEPUECKHE apOUTPAKH SIBISIIOTCS DJIEMEHTAMH ITPaBOBOM CUCTEMBI
coBpemMeHHOro rocyaapcrsa®. Bpurtanckuii cnenuanuct P. Ty cuuraer, uro apOurpak
JIOJKEH JEHCTBOBATh B PAMKAX CUCTEMBI ITPaBa Kakoro-nmubo rocyaapcraadl,

Awmepukanckuii podeccop Y. [lapk mpuxoauT K BBIBOIY, YTO TOCYIapCTBO, B
KOTOPOM HaXOJUTCSl apOUTpax, JOJDKHO OCYHIECTBIATH OMPEICIICHHBIA KOHTPOJb 3a
apOUTpaXHBIM pa3OUpaTENbCTBOM M MHTEPECAMU CTOPOH. ApOUTpaKHOE pelIeHue, B
Cllyyae YCTAHOBJICHUSI MPOLEAYPHBIX HAPYIICHUM, MOXKET ObITh OTMEHEHO B MECTE
apoutpaxka. Y. Ilapk Takke OTMEYaeT, 4YTO MNPOUTPABIIyI0O CTOPOHY HE CIEAyeT
MPUHYXIATh K CyJAeOHOMY pa30upaTeabCTBY MO BOMPOCAM MPOIEAYPHBIX HApYIICHUN
MIpU TPUHSATUM apOUTPAKHOTO PEIICHUS BO BCEX TOCyAapCcTBax, B KOTOPHIX Yy HEro
MIMEIOTCS aKTHBBI®Z,

CMmeeM MpenoaoXuTh, YTO MOJXOJ, MPU KOTOPOM apOUTpak M €ro perieHus
CBA3aHbl C IPABOBOM CHUCTEMOM TOCYyHapCTBa, MPENOINPENEIEH B JICUCTBYIOLIEH Ha
CETOJHSAIIHUN JI€Hb pErjlaMeHTalluM cTaryca apOuTpaka M €ero pelieHdus Ha
MEXyHApPOIHO-TIPABOBOM YPOBHE M B HALIMOHAJIbHBIX 3aKOHOJATEIbCTBaX TOCYAApCTB.
Tax, B Hero-Mopkckoii kouBenImn 1958 T. yCTaHOBIEHO, YTO MO HEKOTOPBIM BOIIPOCAM
HEOOXOAMMO PYKOBOJICTBOBATHCS HAIMOHAIBHBIM 3aKOHOAATENbCTBOM. Bo-TIepBbIX,
UCITOJIHEHHE apOUTPAKHOTO PEIICHUS POUCXOAUT B COOTBETCTBUH C MPOIIECCYATbHBIMU
HOpPMaMU TOTO TOCYJIapCTBa, B KOTOPOM UCIPALIMBAETCS €r0 MPU3HAHUE U MPUBEICHUE
B ucniostaenue (ct. I, m. 2 ct. V, c1. VI). Bo-BTOPBIX, MOJOXKEHHUS I, «a» U «e» 1. 1 CT.

V Heto-Hopxkckoit Korsentuu 1958 1., mO3BONISIIOT cienaTh BBIBOJ O TOM, UTO apOUTPaK

U IIOPAAO0K BEIHCCCHUA peIHeHI/Iﬁ PEryJINPYIOTCA HAIIMOHAJIbHBIM 3aKOHOAATCIILCTBOM 00

% Sanders P. Quo Vadis Arbitration? Sixty Years of Arbitration Practice. The Hague: Kluwer law international,
1999. P. 248.

8 'pernmkos W.I1. [ousTre 1 00mIas XapaKTEPUCTUKA PEMIEHAS MEKTyHAPOIHOTO KOMMEPUIECKOTO apoutpaxa //
MeskayHapoIHbI KOMMEpUYEeCKHi apOMTpaxk W BOIpOckl 4yacTHoro mpasa : CoOopuuk crareit / H.I. Bunkosa, I1.4.
I'pemraukoB, A.I1. Ceprees [u mp.] ; cocT. u oTB. pea. WL.II. I'pemraukoB. 2-e u3z., nepepad. u gon. Mocksa : Craryt, 2019.
C. 25-78.

81 Goode R. The Role of the Lex Loci Arbitri in International Commercial Arbitration // Arbitration International.
2001. Vol. 17, Ne 1. P. 29.

52 Park W.W. The Lex Loci Arbitri and International Commercial Arbitration // The International and Comparative
Law Quarterly. 1983. Vol. 32, No. 1. P. 51
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apoutpaxe®®. B-tperbux, B mm. «d» m. 1 cr. V Hbio-Mopkckoii konpenmmu 1958 T.
COJICPKUTCS CChUIIKA HA 3aKOH TOW CTPAHBI, TJI€ UMEI MECTO apOUTPaK.

B Espomneiickoii koHBeHiuu 1961 T. Takke mnpeamucaHo oOpamarbes K
HAIlMOHAJIbHOMY 3aKOHOJIaTE€NIbCTBY: NPU BBIHECEHHM PEIICHHS O HAIMYUM WIH
JNEUCTBUTEIBHOCTU apOUTPAXKHOTO COTJIAIIEHUS MO BCEM BOIpPOCaM, 32 HCKIIOUEHUEM
npaBocrioco0HocTH cTopoH (1. 2 cr. VI); mpu oObsSBICHUN apOUTPA)KHOTO PEIICHUS
HeJeUcTBUTENbHBIM (CT. 1X).

Oco6o0e BHUMaHue HeOOXx0aUMO yaenuTh TunoBomy 3akony FOHCUTPAJI 1985
., KOTOpBIM obOecrnieunBaeT yYHU(UKAIUMIO apOuTpakHoU mporeaypbl. Ha ero ocHose
OBLIN NPHHATH HAMOHAIBLHBIE 3aKOHBI 00 apbuTpaxke B 85 rocynapcrsax®. Bonee Toro,
HEKOTOpbIE TOCYyJapCTBa, HE HMHKOPIOPUPYS B CBOE 3aKOHOJATEIHCTBO HAIPSIMYIO
Tunosoii 3akon KOHCUTPAJI 1985 r., TeM HE MeHee UCTI0Ib30BaIU €r0 NOJI0KEHUS MTPU
pa3spaboTKe CBOMX HAIMOHAIBHBIX AaKTOB IIpu apbuTpaxe (Hampumep, Hrammsa®,
Mounromus®®, Iopryranus® u ap.).

B Tunoom 3akone FOHCUTPAJI 1985 r. ycTtanaBinuBaeTcst HOPSA0K 3aKIIOYEHUS
apOUTPaKHOTO COTJIAIICHHUS; TTOPSIIOK CO3/1aHUs, PYHKIIMOHUPOBAHUA U KOMIIETEHIIUS
MKA; nonHoMo4usi CyZ0B MO COACHCTBUIO U KOHTPOJIIO B OTHOILIEHWU apOUTpaxa,
mpoleypa BeJeHus: apOUTpakHOTO Pa3oMpPaTeNbCTBa M BHIHECEHUSI pelIeHus. Takxke B
JTAHHOM 3aKOHE PerIaMeHTHPOBAaHbI OCHOBAHUS U TIOPSIOK OCTIAPUBAHMS apOUTPAKHOTO
pelIeHus, Ipolielypa MPU3HAHUS U TPUBEIACHUS B UICTIOTHEHUE apOUTPAKHOTO PEIICHHUS.

Ha ocnoBe TunoBoro 3akona HOHCHUTPAJI 1985 r. B HalMOHaIbHBIX
3aKOHOJATEIhCTBAX OBLIM IPHUHSTHI CTIeIMaabHbIe akThl. Tak, B Poccuiickoit deaeparuu

OBbLT TPUHAT CIENHUATBHBIN 3aKOH — 3akoH «O MEXIyHapOIHOM KOMMEPUYECKOM

8 Van den Berg A.J. Some practical question concerning the 1958 New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards // Proceedings of the Congress of the United Nations Commission on International
Trade Law, New York 18-22 May 1992 (United Nations, New York, 1995). P. 215.

8 Craryc texcroB: Tunosoii 3akon IOHCUTPAJI o wmexayHapomHoM ToprooM apburtpaxe (1985 r.) ¢
HU3MEHEHUSIMU, NIPUHATBHIMU B 2006 I. [OnexTponHsIit pecypc]. URL:
https://uncitral.un.org/ru/texts/arbitration/modellaw/commercial_arbitration/status (zata o6pamenus: 11.09.2022).

8 Codice di Procedura Civile of 24 October 1940 No 1443 [Electronic resource]. URL:
https://www.gazzettaufficiale.it/sommario/codici/proceduraCivile (date of access: 14.11.2022).

66 Law on Arbitration of 26 January 2017. Mongolia [Electronic  resource]. URL:
https://legalinfo.mn/mn/detail/15775 (date of access: 14.11.2022).

6 Portuguese  Voluntary  Arbitration Law  2011. Portugal  [Electronic  resource].  URL:
https://nysba.org/NY SBA/Sections/International/Seasonal%20Meetings/Vienna%202014/Coursebook/Panel%2015/Portug
uese%20Lav-english.pdf (date of access: 14.11.2022).
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apourpaxe» 07 urons 1993 r. (nanee — 3akon P® 1993 1.)%, B koTopom npakrudecku
JIOCJIOBHO BOCIIpomM3BeIeHbI TTo1okeHus TumnoBoro 3akona FOHCUTPAJT 1985 r. bosee
TOTO, OBUIO CKOPPEKTHPOBAHO POCCHICKOE 3aKOHOJATEIHCTBO U OBLIM BHECEHBI
COOTBETCTBYIOIIUE TMOJOXKEHUA (HAIPUMEpP, IMOJOXKEHUS, PETryIUPYIOIIUE BOMPOCHI
MPUHATHUSL 00ECTIEUUTENIbHBIX MEP, OCIIAPUBAHUS apOUTPAKHBIX PEIICHUMN, UCTIOTHEHUS
apOUTpaXHBIX pEIIeHWH W Jp.) B OTpacieBbleé KOMEKChI — [ 'pakmaHCKuit
nporeccyanbHbli kogeke Poceuiickoii ®enepanyu (nanee — ['TIK PD)®° u Ap6urpasksslii
npoueccyanbHbli kogekc Poceuiickoit denepanuu (nanee — AIIK P®)7,

[Tomumo npodero, npuHaTo cnenuaibHoe [loctanosnenue [lnenyma BepxoBHoro
cyna Poccuiickoit @enepauu Ne 53 ot 10 nexaOpst 2019 r. «O BbINIONIHEHUH CyJaMHu
Poccuiickoii ®enepanun QyHKIUN COAEHCTBUS U KOHTPOJS B OTHOIIEHUH TPETEHCKOTO
pa3OMpaTeNsCTBA, MEKIYHAPOAHOIO KOMMEPUECKOTO apouTpaxka» 't Takum o6Gpaszom, B
HAllMOHAJIBHOM 3aKOHOJATENbCTBE TIOCYJapCTB IOMHMO OTAEJIBHOIO 3aKoHa 00
apOuTpake MOTYT CYIIECTBOBaTh U HHBIC TIOJOXKEHHS, pPerjJaMeHTUPYIOIINe
JeSTEeILHOCTh ApOUTpPaXKa U UCIIOJIHEHUE apOUTPAKHBIX PEIICHUH.

B Mex1yHapoIHO-TIPAaBOBBIX aKTaX U HOpMaxX HAIMOHAJILHOTO 3aKOHO/IATENIbCTBA
Hapsily C BBIIICIPUBEJACHHBIMH  TOJIOKCHUSIMU  COJEPIKUTCS  TOHSATUE «MECTO
apouTpaxa» (Hanpumep: 1. «d» 1. 1 ct. V Hpio-Mopkckoii konsenmmu 1958 r., mi. «c»
. 4 cr. IV EBponeiickoit kouBeniuu 1961 r., ct. 20 Tunosoro 3akona KOHCUTPAJI
1985 r., ct. 20 3akona P® 1993 r. u T.11.). B 00miem Bue MecTo apouTpaka’? o3HadaeT
IOPUNYECKYIO TIPUBSA3KY apOUTPANKHOTO pa3dUpaTeIhCTBA K KAKOMY-JINOO rOCY1apCTBY
win ero npasy’>. IIpencraBusercs, 4TO TEM CaMbIM yCTAHOBICHA CBSA3b apOMTpaXka C

MPaBOBOM CHUCTEMOU rOCYAapCTBaA.

8 O MexIyHapoIHOM KoMMepueckoM apbuTpasxke: 3akon Poccuiickoit ®enepamuu ot 07 mrons 1993 r. Ne 5338-1
// Poccuiickas razera. 1993. Ne 156.

8 I'pasknanckuii mponeccyanbHbIi Kojeke Poccuiickoit @eeparuu: Meepanbhblil 3akoH ot 04 Hosops 2002 r. Ne
138-®3 // Cobpanue 3akoHonaTenscTBa Poccuiickoit @eneparmu. 2002. Ne 46. Cr. 4532,

0 ApGuTpaxHbIii IpoLeccyanbHbli Koaeke Poccuiickoii Menepamun: DenepanbHblii 3akoH oT 24 uross 2002 1. Ne
95-®3 // Cobpanue 3akoHomaTenscTBa Poccmiickoit @enepanuu. 2002 r. Ne 30. Ct. 3012.

1 O Bemonnenun cynamu Poccuiickoit Menepannu GyHKIUI CONEHCTBISA U KOHTPONS B OTHONIEHUH TPETEHCKOTO
pa3OupaTenscTBa, MEKAYHAPOIHOTO KOMMepdeckoro apobutpaxa: I[locranoBnenme Ilnenyma BepxoBroro Cyna
Poccniickoit ®eneparmm ot 10 mexadpst 2019 1. Ne 53 // Poccwmiickas razera. 2019. Ne 291.

2 Bonee moapoOGHO BOHPOC O HOHATHM «MECTO apOuUTpaxka» OyIeT paccMOTpeH B IL 2 IV 3 HACTOSIIEro
HCCIIEIOBAHM.

8 MexayHapoHblil KoMMepueckuii apoutpaxk: Yueonuk. / Hayu. pen. O.JO. Ckpopuos, M.IO. Caspanckuii, I'.B.
CeBacTbsiHOB. 2-¢ u3f. nepepad. u pom. CI16.: AHO «Penaknus xypHana «Tperetickuit cya»; M.: «Cratyt», 2018. C. 571.
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Eme omHuM m10BOJI0M, OOOCHOBBIBAIOIIUM CBSI3b apOUTpaka C HAIMOHAIHHBIM
IIPAaBOMOPSIAKOM, BBICTYNAET HAJEJICHUE TOCYJAapCTBEHHBIX CYJIOB TaK Ha3bIBAEMbIMU
MOJITHOMOYMSIMU ~ «TIO  COACHCTBUIO W KOHTPOJIO» B OTHOIICHUH apOUTPaKHOTO
pa3buparenbcTBa U apOUTPaKHOTO pelieHus. Tak, B Hay4yHOU JIuTepaType OTMevaeTcs,
YTO YCTAHOBJICHHWE KOHTPOJBHBIX TIOJIHOMOYWW 3a JESITEIBHOCTHIO apOuTpaxka
oOycnoBieHo tem, uto MKA sBIseTcss CaHKITMOHHPYEMBIM TOCYJApCTBOM YaCTHBIM

4 Tlpm osToM

MEXaHHU3MOM pa3pEeIleHUs MEXKIYHAPOJHBIX KOMMEPYECKHX CIOPOB’
MOJTHOMOYHUS TOCYJAPCTBEHHOTO CyJa B OTHOIICHUU apOUTpa)ka paccMaTpHUBAIOTCS B
Ka4eCTBE HCKJIIOUYUTEIBHOTO XapakTepa BMEMIATENIbCTBA TOCYIAPCTBEHHOTO Cylaa B
apOUTpakHYIO poueaypy . bonee Toro, mogo0HbIE HOIHOMOYHUS HOCAT OFPAHHYEHHBIHA
Xapakrep’®, MOCKONBKY TOCYJAPCTBEHHBIA CyJ MOXET OCYIIECTBIATh HUX TOIBKO B
COOTBETCTBHUM C TOW TPOUEAYpPOH, KOTOpas MPEeayCMOTpPEHAa B HAIMOHAJIBHOM
3aKOHOAATEIbCTBE.

Boinonnenue cynamMu (QyHKIUH MO COAEHUCTBUIO UM KOHTPOJIO HMMEET Ba)KHOE
3HaueHue ais apoutpaxka. [Ipodeccop A.C. KomapoB cuutaet, 4To TPyAHO MEPEOIEHUTH
pOIIb TOCYJAPCTBEHHBIX CynoB B aesarenbHocth MKA''. Tlpodeccop B.A. Mycun
noJjlaraji, 4ro apOUTpak MOXKET HOPMaIbHO (DYHKIIMOHUPOBATH TOJIBKO OJarojaps
oMoy rocynapcrsensoro cyna’s, Ilpogeccop T.H. HemaTtaeBa ormewaer, 4to s
3¢ (HEeKTUBHON COBMECTHOM pabOTHI rOCYapCTBEHHBIX CYJ0B U apOUTpaxka HEOOXOIUM
MEXaHU3M KOHTPOJIA 3a COOIIOIEHUEM IPAB CTOPOH B TPETEHCKOM pa3OupaTenbeTse .

[TomHOMOUYMST TOCYHapCTBEHHOI'O CyJa IO COJCHCTBHIO BKIIOYAIOT B ceOs

paspfuiCcHuc BOIIPOCOB, CBA3dHHBIX C HA3HAYCHUCM ap6I/ITpa, IMPCKpaCHUCM

MOJITHOMOYHIA apOUTpa, a TAKKEe OTBOJIOM apOUTpa, MPUHATHEM O0ECIIEYUTEIBHBIX MEp,

"4 Tpacnos P.A. CyneOHbIi KOHTpOJb HajJ apOMTPaKHbIM (TPETEHCKMM) PacCMOTPEHUEM MEXIYyHAPOIHBIX
KOMMEPUCCKUX CIOPOB: aBTOped. AUC. ... KaH[. opu. Hayk. M., 2003. C. 3-4.

S MexayHapoaHblil KoMMepueckuii apoutpax: Yuebnuk. / Hayu. pen. O.10. Ckeopuos, M.IO. Caspanckuii, I'.B.
CesactbsiHOB. C. 128.

76 3p1koB P.O. MesxayHapoublii apouTpax B Llsenyu: npaBo u npaktuka. M., 2014. C. 179.

" XpecToMaTus aNsTEPHATUBHOTO Pa3peleHns CrIopoB: Yueb.-Meto 1. Marepuansl u ipakT. pekoMmenamuu / Cocr.
I'.B. CeBacresnos. CII0., 2009. C. 278.

8 Kommentapuii k 3akony Poccuiickoii ®@epmepanuu «O MEXIyHAPOIHOM KOMMEPYECKOM apOUTpaxKe»:
mocraTeiHbli, HayaHo-nipakTuaeckuit / [Tox pex. A.C. Komaposa, C.H. JIlebenera, B.A. Mycunra / Coct. I'.B. CeBacThsHOB.
CII6.: AHO «Pemaxums xxypHana «Tpereiickuii cym», 2007. C. 37.

" Hemataesa T.H. Tpereiickue u rocyaapcteennsie cyapl // Bectnuk Ilepmckoro yuupepeutera. FOpuanueckue
Hayku. 2001. Ne 2. C.77.
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CONENCTBUEM B TIOJYyYEHHMH JIOKA3aTENLCTB, O0ecredeHnn aokasarensctB®. Jlannbie
MOJIHOMOYMSI TOCYAAapCTBEHHOTO CyJa perjlaMeHTUpoBaHbl B THUIIOBOM 3aKoHE
IOHCUTPAJI 1985 r., m BoCHpOU3BEIECHBI B HAIMOHAIBHOM 3aKOHOJATEIbCTBE
rocyaapcTB.

OcyliecTBIEHHE  KOHTPOJHMPYIOLIMX  IOJHOMOYMM 32  apOWUTpaXKHBIM
pa3dupaTeabCTBOM MPOUCXOAUT MPHU OMPEACTCHUN NEHCTBUTEILHOCTH apOUTPaKHOTO
COrJIAIICHUs] WJIM KOMIETEHUMH apOuTpaka, 3a apOUTpPaXHBIM pEIICHUEM — IpU
paccMOTpeHHuH Jien 00 OTMEHE apOUTPaKHOrO PELICHHsI, O BbIJAaY€ MCIIOJIHHUTEIbHOIO
JUCTa Ha NMPUHYIUTENbHOE UcnojHeHue pemenuss MKA, a takxke nen o Npu3HaHUU U
IPUBENECHUH B MCIIOJIHEHHE MHOCTPAHHOTO apOMTPaXKHOrO pemreHuss.. B oTHoOmeHuu
MOJIHOMOYMI 10 KOHTPOJIO 3a apOuTpaxkHbiM pemieHueM B [locTtaHoBneHuu
Koncrurynuonnoro cyna Poccuiickoit ®@enepauun ot 26.05.2011 Ne 10-IT 6sut0
OTMEUYEHO, YTO MpOLEeAYypa BbIJAYM HUCHOJHUTEIBHOTO JHCTAa HA NPUHYIUTEIBHOE
UCIIOJIHEHHE apOUTPaXHOTO pEUIeHUS MpEeAroJjiaraeT IMPOBEPKY HaA  IMPEAMET
Hajyulekamero (OCHOBAaHHOTO Ha 3akoHe) (OpMHpOBaHUS coOcTaBa apOuTpaxa,
COOJII0JIEHHUS MPOIIECCYANTbHBIX FAPAHTHUI MPaB CTOPOH M COOTBETCTBUSI apOUTPAKHOTO
pellleHHs] OCHOBOIOJIATAIOIMM IPUHIMIAM HanuoHanbHoro npasa®?. IlogoOHas
IIPOBEPKa OCYIIECTBISAETCS U P OTMEHE apOUTPAKHOT'O PELLIEHUS, a TAK)KE IPOoLEeaype
MpPU3HAHUS U TPUBEACHUS B HCIOJHEHHWE HHOCTPAHHOTO apOUTPa)KHOTO PEIICHHUS.
[Ipencrammisiercs, 4TO TEM CaMbIM B paMKax JaHHBIX MPOIEIyp oOecreunBaeTcs 3anmra
paB CTOPOH apOUTPaXHOTO pa3OUpaTeNbCTBA, a TaKXKe MyOJUYHBIX HMHTEPECOB

rocyJ1apcTBa.

8 Cwm.: Kypoukun C.A. TocymapcTBeHHblE CyIbl B TPETEHCKOM pa3OMpaTENbCTBE M MEXIYHAPOIHOM
KoMMepueckoM apoutpaxe. M., 2008. C. 118.

81 Borycnasckuii M.M. CBsi3b TPETEHCKUX CY/I0B C FOCYIaPCTBEHHBIMH Cy1aMu // MeX Iy HapOIHbI KOMMEPYECKHH
apOuTpax: COBpeMeHHble NpoOsembl M pemeHus: COOpHUK craredl K 75-1etTrio MeXayHapoJHOro KOMMEPUYECKOTo
apouTrpaxHoro cyaa npu Toproso-npoMsinuieHHON nanare Poccuiickoit @enepanmm / [lox pen. A.C. Komaposa. M., 2007.
C. 67-74.

8 Tocranosnenue Koncruryuuonnoro Cyna Poccuiickoii ®enepauuu ot 26.05.2011 Ne 10-IT o neny o mposepke
KOHCTUTYLIMOHHOCTH nosioxkeHui myHkTa 1 ctateu 11 'paxkaanckoro xonekca Poccuiickoit @eaepanuu, MyHKTa 2 cTaTby 1
®DenepampHoro 3akoHa «O Tpereiickux cymax B Poccuiickort ®eneparmm», cratbum 28 ®DemepambHOro 3akoHa «O
TOCYAapPCTBCHHON PErHCTpalvK NMpaB HA HEIBIKMMOE MMYIIECTBO M CHEJIOK C HUM», ITyHKTa 1 crtateu 33 m crateu 51
®DenepansHoro 3akoHa «OO0 wurmoTeke (3ajore HEIBIKHMOCTH)» B CBA3HM C 3ampocoM Bricmero Apbutpaxsaoro Cyna
Poccuiickoit ®eneparmu // Cobpanue 3akoHomateascTBa Poccutickoit @enmepartun. 2011, Ne 23, Cr. 3356. I1. 6.2.
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OTMmeTHM, 94TO KOHTPOJIb B OTHOIIEHUHU OJHOTO M TOTO K€ apOUTPAKHOTO PEIICHUS
MOXXET OBITh pean30BaH HECKOJbKMMH HAIMOHAIBHBIMU CYJaMH B Pa3HBIX
rocyJapcTBax, ¥ TEM CaMbIM apOUTPaKHOE PEIICHUE MOXKET MPONTH HECKOIBKO STAINoB
MPOBEPOK — CHayajga B TOCYJapCTBE, B KOTOPOM OBLUIO BBIHECEHO, a 3aTeM B
rocyJlapctBax, B KOTOpbIX OyJIeT npeabsBiIeHO K wucnoiHeHuto. [lpuuem
rOCYJIapCTBEHHBIN CyJl OylneT MpOBEPATh HE TOJBKO HApyIICHUs, JOMYIICHHBIE MNpPH
BBIHECCHUU apOUTPAXKHOTO pEIICHHUS, HO M YCTAHABIUBATH JOMYCTUMOCTH €ro
CYIIIECTBOBaHUS B paMKaX MPAaBOBOM CUCTEMbI COOTBETCTBYIOIIEIO IOCY1apCTRa.

Hanenenue rocynapcTBEHHOTO CyjAa MOJHOMOUYMSIMU MO OTMEHE apOUTPaKHOTO
pEILCHHS TOATBEPYKIACTCS MOIOKEHHUSIMH ML «e» 11. | cT. V Hpro-Mopkckoii KOHBEHIHH
1958 r., ct. IX EBpomneiickoii kouBeHIuu 1961 r., ct. 34 Tunosoro 3akona FOHCHUTPAJI
1985 r., HalMOHAIBLHOTO 3aKOHOJATENBLCTBA TOCyAapCTB (Hampumep, cT. 34 3akoHna PO
1993 r., c1. 69 Arbitration act 1996 r. BenukoOpuranuu). Ilo oOmeMy mpaBumy®,
roCyJapCTBEHHBIM CyJl MPU PACCMOTPEHHM XOAaTalcTBa 00 OTMEHE apOUTPaKHOTO
pelleHns He epecMaTpUBaeT apOuTpakHoe pemmenue 1o cymectsy®, ITpodeccop B.B.
SIpkoB OTMeUaeT, YTO TOCYAAPCTBEHHBIN CYJ JUIIb MPOBEPSET, ObUIH JIU MPEBBIIICHBI
MOJIHOMOYHMS apOUTPOB IO PACCMOTPEHUIO M Pa3pelIeHHI0 Cropa, a Takxke IIo
BBIHECEHHIO PEIICHUSS,

[TotHOMOYMSI TOCYTApPCTBEHHOT'O Cy/1a IO KOHTPOJIIO 32 apOUTPAKHBIM PEIICHUEM
Ha JTafne TNPU3HAHUS W TPUBEICHUS B HCIOJHEHHWE WHOCTPAHHBIX apOUTPaXKHBIX
petenuii ycranosnensi B ct. V Hero-Hopkekoit konsenimu 1958 1., cr. I X EBporneiickoit
kouBeHIMU 1961 1., cr. 36 Tunosoro 3axkona IOHCUTPAIJI 1985 r., a Takxke B
MOJIOKEHUSIX HAIMOHAJIBHOIO 3aKOHOAATENbCTBA TrOCyAapcTB. J(aHHBIE MOJOKEHUS
MO3BOJIAIOT FOCYJAApPCTBEHHBIM CyJlaM IMPU HAJWYUU MNPOLECCYAbHBIX HAPYIIEHUU, a

TaK)Xe MPU YCTAHOBJIEHUU HEapOUTPaOEeIbHOCTH CHOpPA WM HAPYIICHWM MyOJIMYHOIO

8 Onnako B HEKOTOPBIX CTpaHaX, HaNmpuMmep, B BenukoOpuTanuu monoxenus cr. 69 Arbitration Act 1996 .
MPeyCMaTPHBAIOT, YTO TOCYAAPCTBEHHBIA CyJl MOXKET IepecMaTpuBaTh apOUTPaKHOE PEIICHHE M0 BOIIPOCAM IpaBa, eCin
CTOPOHBI HE JIOTOBOPHIIHCH 00 HHOM.

8 dpkos B.B. OTka3 B NpU3HAHUM U HPUBEJCHUM B HCIIONHEHHE BLIHECEHHOTO B JIOHJOHE pelleHus
MEXIyHapoaHoro apburpaxa (mpomoikenne Kamumauurpaackoro neia) // BecTHHK MeXIyHapOAHOTO KOMMEPYECKOTO
apourpaxa. 2007. Ne 2 (14). C. 71.

8 fpkos B.B. OcnapuBaHue pelieHHs MEXIyHAPOJIHOT0 KOMMepUeckoro apoutpaska // 3akon. 2008. Ne 1. C. 21.
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Mopsiika OTKa3blBaTh B TMPU3HAHWUU W TPUBEICHUM B HCIOITHEHUE apOUTPaKHOTO
pEIICHNS Ha TEPPUTOPUN COOTBETCTBYIOIIETO TOCY1apCTBA.

[IpuBeneHHBIE  BBIIIIE  TOJOKEHHUA  MEXKIYHAPOIHO-TIPABOBBIX  aKTOB U
HAIlMOHAJIHHOTO 3aKOHOJATENIbCTBA TMOKA3bIBAIOT, YTO WMEHHO HAIMOHAIBHBIN
MPABOTIOPSIOK  JTIOMYCKAeT JEeATEeTbHOCTh apOuTpaka W JEWCTBHE apOUTPaKHBIX
pEIIeHMI B CBOEM MPaBOIOpsiAKe. Bce 3TO CBUIETENLCTBYET O TOM, UTO apOUTPaX CBsI3aH
C MPaBOBOM CHCTEMOW TOCYAapCTBa, TAKOW K€ BBIBOJ MPUMEHHM U K apOUTPAKHOMY
pEIIeHUIO.

[lo muenuto mnpodeccopa C.B. baxunHa, apOuTpa)kHO€ pEIIEHHE BXOAHUT B
IPaBONOPANOK TOTO FOCYAAPCTBa, B pPAMKaX KOTOPOro OHO Ob110 coBepiueHo®, Jlannbrii
TE3UC COOTHOCUTCS C JCHCTBYIOIIMMH MEKIYHAPOAHBIMH HOPMaMH W HOpMaMH
HAIMOHAIBHOTO 3aKOHOJATEIhCTBA TOCYAApCTB. BO-TIEPBBIX, TOCYMapCTBEHHBINH CYI
MECTa BBIHECEHHS apOUTPaXHOTO PEHICHUS  HAICIICTCS  UCKIIOUYNTEIbHBIMH
MOJIHOMOYHSIMU IO OTMEHE JJAHHOTO pelieHus. Bo-BTOpbIX, rOCY1apCTBEHHBIN Cy/l MECTa
BbIHECEHUSI apOUTPAKHOTO PEIHICHUs] OCYIIECTBISECT MNPUHYAUTEIbHOE HCIOJHEHUE
ATOTO PELIEHUsI Ha TEPPUTOPHUH CBOETO rOCY1apCTBa.

ApOuTpaxkHoe penieHue MOXET BXOJUTh HE TOJbKO B IIPABOBYIO CHCTEMY
rocyJapcTBa, B KOTOPOM OHO OBLIO BBIHECEHO, HO M B TPABOBBIE CUCTEMBI JIPYTHX
rocynapcts®’. ApOuTpakHOe pEIIEHHE BKIIOYAETCS B MPABOBYID CHCTEMY TOIO
rocyJapcTBa, KOTOPOE OCYIIECTBISIET €ro UCTIOTHEHUE ITyTEM MPOIIeAYPhl MPU3HAHUS U
MPUBEJICHUS B MCIOJHEHNE MHOCTPaHHOTO apOuTpaxkHoro pemenus. [Ipodeccop JLII.
AHy(dpueBa OTMEYAET, YTO TOJBKO TaKUM OOpa3oM apOUTPa)KHOE PEIICHHE MOXKET
MOPOXKAATh MpaBa U O0S3aHHOCTH /I YYACTHUKOB apOUTPAKHOTO pa30oMpaTenhCTBa Ha
TEPPUTOPUH COOTBETCTBYIOLIETO TOCYAapcTBas,

B cBsI3M C W3J0KEHHBIM BBINIC CJIEAYET TMPEATNOIOKNATh, YTO PEIICHHUE

MEXKIyHapOJHOTO KOMMEPYECKOr0 apOUTpaka HE MOXKET CYILECTBOBATh U MOPOKIATh

8 Baxun C.B. [Nperoauuus: rocy1apCTBEHHBIE CyJIbl H MEKTYHAPOIHBIE KOMMEPYECKUE apOMTPaKH (COOTHOIIEHHE
TOCYIapCTBEHHOM U TpeTecKoH opucaukimii) / KypHan MexayHapoaHoro yactHoro mpasa. 2015. Ne 3 (89). C. 45.

8 Tam xe. C. 46.

8 Aunyppuesa JLII. MexayHapoaHoe yacTHoe npaso: B 3-x 1. Tom 3. TpaHcrpaHuuHble GaHKPOTCTBA.
MesxTyHapOoAHBIH KOMMEPYECKHHA apOuTpak. MexXTyHapOAHBINA TpakaaHCKuil mporece: Yueouuk. M.: M3garensctBo BEK,
2001. C. 380.
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mpaBa ¥ O0S3aHHOCTHU JIJII YYaCTHUKOB CIIOpa BHE CBSI3U C OJHOM WJIM HECKOJIbKUMH
MPABOBBIMH CHCTEMaM. apOUTPaXHOE peIICHHUE BXOIUT B TMPABOBYID CHCTEMY
rocyJlapcTBa Mecra apOuUTpaxa, a TaKXKe B MPABOBBIE CHUCTEMBI TEX TOCYIapcCTB, B
KOTOPBIX OYIET IPU3HAHO U IIPUBEAEHO B HCIONHEHHE ™,

Bmecte ¢ Tem HeManmoBaKHBIM TSI TIOHSTHS CTaTyca apOWTpaxa U ero penieHui
MMEET 3HAYeHUE M WMHOM MOJXOJl K BOMPOCY O TOM, HACKOJBKO apOUTpak CBSA3aH C
HAIIMOHAJIbHBIMU TPAaBOBBIMU CUCTEMaMH. B Hacrosiiee BpeMs HWHOCTPAHHBIMHA U
OTEYECTBEHHBIMHM CHEIUAIMCTAMH aKTHUBHO OOCYXKJIAeTcsi Teopus JIeJIOKAIU3alUN
apoutpaka. CTOPOHHUKU JJAHHOW TEOPHUH JOKA3bIBAIOT, YTO apOUTpa) U €ro pelieHus
HE CBSI3aHbI C KAKUM-JINOO HAIIMOHAJIbHBIM MPABOMOPSIKOM.

Tak, ¢panmysckuii cnenuanuct b. Tonmaman ompexaenser apOuTpax, Kak
apouTpaxk, Mpoleaypa KOTOPOrO MOXET HE IPUMEHSITh HallMOHAJIBHOE IMpaBo, a
apOUTpaKHOE pEIIeHWe — O3TO peIIeHHEe, MNPUHUMAeMOe IO pe3yjbTaraM TaKou
HpOLIeI[ypBIgO. Opannysckui criequannuct . Oymapa B Ka4eCTBE OJTHON U3 KOHLIEIIIIUA
MKA BbICcKa3bIBajd HJEHO O TOM, YTO apOUTPaX JMAOKEH MOJUYUHITHCS BO BCEX
OTHOILIEHMSAX MEKIyHAapOJHBIM HOPMaM, T.€. MMETh BHEHAIIMOHANIbHBIHA xapakrepl. On
CUMTAET, UTO apOUTPaK MOXKET OBITH OPraHU30BAH U MOXKET JeCTBOBATH 0€3 oOparieHus
K HAI[MOHAJIbLHOMY 3aKOHOJIaTEIbCTBY, a apOUTPaXHOE PEIIeHHE HE JOJHKHO 3aBHUCETh
UCKIIIOUUTEIBHO OT TOCYAApCTBEHHBIX Cy10B%,

Hekoropsie (dpaHiry3ckie CHeUauCThl MPUACPKUBAIOTCS MHEHHUS O TOM, YTO
apOUTpaxk HE TOJBKO SIBJISETCS aBTOHOMHBIM OT KaKOW-THOO CUCTEMBI HAIIMOHAJIHLHOTO
IpaBa, HO U MMEET COOCTBEHHBIM apOUTPaKHBIN MPaBoNOpanok>. [Ipu 5ToM yueHbIe He
OOBSCHSIIOT, YTO TaKoe apOUTPaKHBIM TPABOMOPSAOK W KAaK OH COOTHOCHUTCS C

HalmMOHAJIbHBIM.

8 JlanHblii BBIBOJ OOOCHOBaH aBTOPOM aMccepTamuu B myonukamuu: Kypoukuna E.M. ITpaBoBble mpoGIeMbl
UCTIOJTHEHUSI THOCTPAHHBIX apOMTPaXKHBIX PEIICHUH, OTMEHEHHBIX 110 MECTY MX BbIHeceHHs1 // MexayHapoHoe npaso. 2023.
Ne 1. C. 43.

% Goldman B. Les conflits de lois dans I’arbitrage international de droit privé // Recueil des cours. 1963. Vol. 109.
P. 376.

%1 Fouchard Ph. L’autonomie de I’arbitrage commercial international // Revue de I’arbitrage. 1965. No 1. P. 101.

%2 1bid. P. 102.

9 Gaillard E. Legal Theory of International Arbitration Leiden. Boston, 2010. P. 15-66; Racine J-B. Réflexions sur
I’autonomie de I’arbitrage commercial international // Revue de 1’arbitrage. 2005. P. 305-360 u ap.
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Psn cienmanucToB OTMEYAET, UTO ACJIOKAIM3aIus apOuTpaka HalpaBJieHa Ha TO,
9TOOBI HCKIIIOYUTH KOHTPOJb TOCYJAapCTBEHHBIX CynoB 3a MKA u ero pemeHusimu.
Awmepukanckuii mpodeccop . Ilonaccon cumraer, uro menb aenokamuzaruun MKA
COCTOUT B TOM, YTOOBI BBIBECTH apOWTpa)k 3a pPaMKH IPABOBOM CHCTEMBI MeCTa
apburpaxa®. AmHamormuHoil TOYKM 3peHMs npuiepxkuBanack u E.B. Kabarosa:
«OcHOBHasl 11eJIb 3TOW TEOPUM — YMEHBIIUTH BIUSIHHE IpaBa MecTa apOWTpaxka Ha
apOMTpaKHOE Pa3OMPATENHCTBO U €T0 pe3yibTaThi»®. Bpuranckuii mpodeccop .M.
JIKyJuad IpuxouT K BeIBOSY, 4T0O MKA noskeH ObITh CBOOOHBIM OT HAIMOHATBHBIX
3aKOHOB M KOHTPOJS HALMOHANBHBIX CcynoB®. OmHAKO cMeeM NPEeANoNOkKHUTh, UYTO
KOHTPOJIbHBIE TMOJHOMOYMSI B OTHOIIECHWM apOUTpaka HE CJIEAYEeT WTHOPHUPOBATH,
MOCKOJIbKY BBITIOJIHEHUE CYJaMH KOHTPOJUPYIOMUX (DYHKIUNA 3a JeATeIbHOCTHIO
apOuTpaka CIYXKHUT JJisi CTOPOH TapaHTHEH MPOBEACHUs HaJJIexaled apOuTpaxHON
npoLeayphl 1 obecreuenus ux npas’’.

CTOpPOHHHMKHU TEOpUHU JENOKAIU3alMu apOuTpaXka MojararoT, 4To apOUTpa)xKHOE
pelieHre, OTMEHEHHOE 110 MECTY €TI0 BEIHECEHHSI, MOKET OBbITh MPU3HAHO U MPUBEJICHO B
ucnonHeHue. Opannysckuit crenquanuct II. Makiep oTMedaer, 4YTO MNpPU3HAHUE U
NpUBEJACHUE B MHCIOJIHEHUE AapOUTPAXKHOTO PEIICHHs HE 3aBUCUT OT OTMEHbI
apOMTPaXHOTO pELICHUS TOCYJAPCTBEHHBIM CYAOM II0 MECTy €r0 BBIHECEHHS,
Awmepukanckuii npodeccop Y. Ilapk mpwuimen K BBIBOJY O TOM, YTO J€IOKaIU3aIUs
apOuTpaka TpeINCTaBisieT Cco0OM HEMHOro OoJblliee, YeM CaMOOTPaHUYCHUE
rocyJapcTBa MecTa apouTpaka B IpUMEHEHUH HAITMOHAIBHOTO IIPOIIECCYaIbHOTO TIPaBa,
Y TIPEJIIoJIaraeT, 4ToObl apOUTPaKHBIE PEIICHUS MO JIeKaId UCTIOTHEHUI0, HECMOTPS Ha

UX OTMEHy 1o MecTy BbiHeceHus . B.B. IlnexanoB u C.B. YCOCKMH CUMTAIOT, 4YTO

% Paulsson J. Delocalization of International Commercial Arbitration: When and Why it Matters // International
and Comparative Law Quarterly. 1983. Vol. 32. No 1. P. 54-55.

% CoBpeMeHHBIH MeXTyHAapOAHBI KOMMepUeckuii apouTtpax : ydebHoe nocobue / [A.A. Koctun u zp.]; Mock.
roc. MH-T MeXyHap. oTHouenuid (yH-t) MUJ] Poccun, kad. MexmayHap. 4acTHOTO M rpakaaHckoro npasa. M. : MTTUMO-
VYuusepcurer, 2012. C. 180.

% Julian D.M. Lew. Achieving the Dream: Autonomous Arbitration // Arbitration International. 2006. Vol. 22. P
179.

9 Comnoseix C.JK. IIpoueccyanbHble rapaHTHK CyObeKTHBHBIX IIPAB CTOPOH TPETEHCKOro pa3bupaTenbCTBa IIpH
pa3peleHn: SKOHOMUYECKUX CIIOPOB: aBToped. AuC. ... KaHI. ropua. Hayk. Capatos, 2005. C. 24.

% Mayer P. The Trend Towards Delocalisation in the Last 100 Years // The Internationalisation of International
Avrbitration; The LCIA Centenary Conference / ed. M. Hunter, A. Marriott, V. Veeder. Martinus Nijhoff Publishers, 1995. P.
45,

9 Park W.W. Op. cit. P. 24,
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OTMEHa apOMTPaXKHOTO pelleHHs B OJHOM TOCyJapcTBE HE JIOJDKHA BIIEYb
HEBO3MOYKHOCTH ITPU3HAHMSA M NPUBEICHHS B UCIIOJHEHHE JAHHOTO PEIICHUS B IPYyroM
rocynapcrael®,
HekoTopble CHENUANNCTBl TAKKE CYHMTAIOT, YTO JeJIOKANM3anus apOUTpaxka

101 Tak, orMmeuaercs, 4TO

BKJIFOYaeT B Cce0d W JICIOKAIU3AIHNIO €r0 PEIICHHM
apOUTpaXKHOE pEIICHUE HE WMEET CBSI3M C MPABOMOPSIKOM MECTa €Tr0 BBIHECEHUS,
MTOCKOJIBKY SIBJISICTCST 00s13aTEIBHBIM JIJIS1 CTOPOH BHE 3aBHCHUMOCTH OT €T0 IPU3HAHUS, U
CBS3aHO JIMIIIb C TMPABOMOPSJIKOM TOTO TOCYAapCTBa, Ha TEPPUTOPHUH KOTOPOTO
MIPUBOJNTCS B WCIIOTHEHHE, TaK KaK TOJBKO B JAHHOM TPABOIOPSAKE apOUTpaKHOE
pelIeHre uMeeT Iopuandeckue mociaeacTeus. ClieyeT OTMETHTb, YTO JAHHBIA TE3UC HE
COOTBETCTBYET IEHCTBUTEIHLHOCTH, IMOCKOJBKY apOUTPaKHOE PEIICHHE MOXKET OBITh
MIPU3HAHO W TMPHUBEJCHO B HMCIIOJHEHUE HA TEPPUTOPUU TOCYAAapCTBA, B KOTOPOM OHO
OBLJIO BBIHECEHO, YTO HECOMHEHHO MPUBE/ET K IOPUIUICCKAM MTOCIICICTBHSIM.

CTOpPOHHUKHM TEOpHM JeJIOKAM3ali apOuTpaka TakKe MPUIEPKUBAIOTCS
MHEHHS O TOM, UYTO apOUTpaXHOE pelIeHWe He JODKHO OCMapuBaThCid B
rocyJapCTBEHHOM CyJI€ MECTa apOUTpa)ka, MOCKOJIbKY JIaHHBIN CyJl HE UMEEeT MHTepeca
B apOMTpakHOM pa3buparenbcTBe U ero ucxonel’®. CooTBEeTCTBEHHO, BO3MOYKHOCTh
OTMEHBI apOUTPAKHOTO PEIIEHUS TOCYJAPCTBEHHBIM CYJOM MeCTa apOuTpaxa JO0DKHA
OBITh UCKIIFOYCHA.

[lompITKa HMCKIIOYUTH M3 HAIMOHAJIBHOTO 3aKOHOJATENLCTBA HMCK 00 OTMEHE
apOuTtpaxHoro pemieHus Obuta npennpunsata B bensrun. Tak, B 1985 r. B HanimoHaIsHOM
3aKOHOJAaTeNhCTBE benbrum mosBUIACh HOpMA, MpeAyCcMaTpuBaroIias, 4YTO B
TOCYyJapCTBEHHBINA CYJl HE MOXET OBITh TIOJIAHO XOJJaTaCTBO 00 OTMEHE apOUTPaKHOTO

pelieHus, ecinu B apOWTpaXHOM pPa30UpPaTeNbCTBE HE Y4YacTBOBaja OCIbIHICKAs

10 TInexanmos B.B., Ycockun C.B. ABTOHOMHS MeXIyHapOAHOIO KOMMEPYECKOrOo apOHMTpa)a: K BOIPOCY O
KOOpJMHAIIMK MEXJY DPa3IMYHbIMH IOPHCAMKUMSIMH B IIpOliecce INPH3HAHMS M NPHUBEICHUS B HCIOJIHEHHE pEIICHUH
MEXIyHapOIHOTO KOMMEpUECKoro apoutpaxka. BectHrk MexxayHapoaHoro kommepueckoro apoutpaka. 2012. Ne 1 (5). C.
43.

101 Tonbeknii JI.T. TIpusHaHue M IpUBENEHHE B HCIOIHEHHE apOUTPAKHBIX PElIeHHH, OTMEHEHHBIX CYI0M MeCTa
nx BeiHECeHMs : MoHOTpadust. 2022. C. 138; Acraxosa [1.0. TeHneHIHS AETOKATH3ANAN MEXIYHAPOJHOTO KOMMEPIECKOTO
apOutpaxka: auc. ... KaHa. opu. Hayk. M., 2019. C. 83.

102 Mistelis L. Delocalization and its Relevance in Post-Award Review //Chapter 8 in The UNCITRAL Model Law
after Twenty-Five Years: Global Perspectives on International Commercial Arbitration, Frédéric Bachand and Fabien Gélinas
(Eds). 2013. N0.144/2013. P. 167.
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CTOpOHA. DTO MPHUBEIO K TOMY, YTO CTOPOHBI CTal peke oOpariaThCsi B OCIbIUIICKHE
apoutpaxu. Yemckuii mpodeccop A. benornasek ormeTwi, uro npumep benbrun siBHO
MOKAa3bIBAET, YTO UJCH JEIOKAIM3AIUU apOUTpaka HEOCYIIECTBUMBI, 0COOCHHO TTOTOMY,
YTO roCcyJapcTBa XOTAT COXPAHUTh HEKOTOPBINA KOHTPOIIb B OTHOIIEHUU apOuTpaxkal®s,

Takum 00pa3oM, MOMBITKA YCTAHOBUTH HA MPAKTUKE MOJOKEHHE, NCKITIOYAOIIEe
BO3MOXHOCTh OOpPaTUTBCS B CyJ C UCKOM 00 OTMEHE apOUTPa)XKHOTO PEUICHUs, HE
MpUHEca OXujgaeMmoro pesynbTarta. [loznmHee B 3akoHOAATENbCTBO benbruu ObuH

104

BHECEHbl W3MEHEHUS B mHactosimiee Bpemss B O€NbrMHCKOM 3aKOHOJATEIHCTBE

YCTAHOBJICHO, YTO €CJIM HHM OJJHA M3 CTOPOH HC MMCCT MCECTAa HAXOXKICHUA WU MCCTA

ACATCIIBHOCTH B BeJIBFI/II/I, CTOPOHBI B ap61/1Tpa>1<H0M COrjTamiCHUU HJIA ITOCJICAYIOIICM

105

COrjTami€CHMKU MOT'YT OTKa3aThbCsl OT OTMCHBI ap6I/ITpa)KHOFO PCUICHUA . HaI_II/IOHaJ'H::Hoe

3aKOHOOATCJILCTBO psAda IroCyaapCTB TAKKE IMPCAyCMaTpuBacT HO,Z[O6HBI€ ITOJIOXKCHUA,

106 107

nanpumep, Typuuu'®®, Ilseinapunl®’, [Isenun'®®. B cBoro ouepens, B HEKOTOPHIX
roCcyJ1apcTBax CTOPOHBI HE3aBUCUMO OT TOTO, UMEET JIU OJIHA U3 HUX MECTO HAXOXKICHUE
WIM MECTO [JeATENbHOCTM B MECTe€ apOuTpaka, B CBOEM COIVIAILIEHUU MOTYT

NPEeIyCMOTPETh, YTO apOUTPaKHOE pEIIeHWEe HE TMOJUISKUT OTMEHE (Hampumep,

109 110) ]

Poccus™, ®panuus
[IpencrammnsieTcsi, 4TO B HAIMOHAILHOM 3aKOHOJATEIBCTBE BOOOIIE HE CIETYET
YCTAHABIIMBATh IIOJIOKEHHE, MPEIyCMAaTPUBAIOIIEE BO3MOXKHOCTh HCKIIKOYUTH OTMEHY

apouTpaxkHoro pemeHus. JleHcTByOIee MEXITYHApOIHO-TIPABOBOE PETYJIUPOBAHUC

103 Belohlavek A.J. Importance of the Seat of Arbitration in International Arbitration: Delocalization and
Denationalization of Arbitration as an Outdated Myth // Kluwer Law International. 2013. Vol. 31 Issue 2. P. 270.

104 van den Berg A.J. Should the Setting Aside of the Arbitral Award be Abolished? // ICSID Review. 2014. Vol.
29.P.14

195 L aw of 24 June 2013, modifying the Sixth part of the Judiciary Code (in force since 1 September 2013)
[Electronic resource]. URL:
https://newyorkconvention1958.org/index.php?lvi=cmspage&pageid=11&menu=563&opac_view=-1 (date of access:
01.10.2022). Art. 1717.

16 International Arbitration Law of 5 July 2001 No. 24453 [Electronic resource]. URL:
http://www.lawsturkey.com/law/international-arbitration-law-4686 (date of access: 01.10.2022). Art. 15.

107 Federal Act on Private International Law of 18 December 1987 (Status as of 1 July 2022) [Electronic resource].
URL: https://www.fedlex.admin.ch/eli/cc/1988/1776_1776_1776/en (date of access: 01.10.2022). Art. 192.

198 The Swedish Arbitration Act of 1999 [Electronic resource]. URL: https://sccarbitrationinstitute.se/en/resource-
library/legislation (date of access: 01.10.2022). Section 51.

1911, 1 cr. 34 3akon PP 1993 1.

10 Code de  procédure civile, Paris:  Dalloz. 2019  [Electronic  resource].  URL:
https://www.legifrance.gouv.fr/codes/section_Ic/LEGITEXT000006070716/LEGISCTA000023422185/#LEGISCTA0000
23422188 (date of access: 01.10.2022). Art. 1522.
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apOUTpaXka M €ro peIleHHil TI03BONSET CAENaTh BBIBOA O TOM, YTO IOCYJapPCTBEHHOMY
Cyldy MecTa apOuTpaxka IPEeIOCTaBJIAIOTCA IMONHOMOYHS MO OTMEHE apOMTPasKHOTO
pemreHus. PaccmaTpuBas  X0[aTaiicTBO 00 OTMEHe apOMTPaKHOrO pELICHHS,
rOCYJapCTBEHHBIA CyJ MOKET BBIIBUTH HAPYIICHHS IIPOIECCYAIbHBIX HOPM HIIH
MyOJIMYHOrO IIOPAZKA, MOMYIIEHHBIE IIPH apOMTPaKHOM Ppa30OUpaTENbCTBE /UK
BBIHECEHHH apOMTPaKHOTO PENICHHUS, YTO CIy’KUT HHTEPECaM IIPABOIOPSIKA M 3aLIUTE
IIpaB y4aCTHUKOB apOMTPaXKHOTo pa3duparenbcraalll,

HekoTopble CIENMantCThl MOJJAraloT, YTO TEOPHs JETOKAIU3allMi apOuTpaxKa
ABJIAETCA HE TONBKO TEOPETHYECKON KOHIENIMEH, HO U yKe pealu3yeTcs Ha IIPaKTHKE,

12, Tak, Bo (paHIy3CKOM NPaBOIOPAAKE BIEPBHIE OBLIO

Hanpumep, Bo ®pannun’
MPU3HAHO U TIPUBEICHO B HCIOJHEHHE apOUTPaKHOE pelleHue, OTMEHEHHOE
roCyJapCTBEHHBIM CyJOM MO MECTY ero BhlHeceHus'', B mociemyromeM HCIOIHEHUE
OTMEHEHHBIX apOUTPaXKHBIX peleHuil Bo @paHIuU CTalo XapakTepHOW dYepToi
¢paniy3ckoro npasonopsakalls,

@paHily3ckue Cyabl NPHUBOJIAT B HUCIOJHEHHE apOUTPaKHOE peEIleHUE,
OTMEHEHHOE rOCYyAapCTBEHHBIM CYJIOM 10 MECTY €TI0 BBIHECEHUS, HA OCHOBAHUU CBOETO
HALIMOHAJIBLHOTO 3akoHojarenbcTBal®. Tak, cr. 1525 T'TIK @paHUHU C OTCHUIKOU K CT.
1520 naHHOTO aKTa peraTaMeHTUPYET OCHOBAHUS JJIsl OTKAa3a B IPU3HAHUU U NIPUBEACHUN
B HCIIOJHEHUE HWHOCTPAHHOrO apOuTpakHoro pemieHus. Cpeau MpeayCMOTPEHHBIX

OCHOBAaHHMM OTCYTCTBYET OCHOBaHHE, MpEIyCMaTpPHUBAIONIEe OTMEHY apOUTPakHOTO

peHiCHUA IroOCYJapCTBCHHBIM CYJIOM 110 MCCTY €I'0 BELIHCCCHUA.

Ul Xonpikun P.M. OTMeHa apOUTPaXKHBIX PEUIEHMH W aBTOHOMHS BOJM CTOPOH: JHMCKYCCHSl O TIpPaHMIAx
n03BosieHHOTO // HOBBIE TOPH30HTHI MEXKTyHAPOIHOTO apouTpaxa. Beinyck 5: Coopruk crateii / moa. Pen. A.B. Acockoga,
A H. XXunsnosa, P.M. Xoasixkuna. 2019. C. 191.

12 Hanp.: Y Emre AY. Recognition and Enforcement of Annulled Foreign Arbitral Awards in the Country of Origin
under the 1958 New York Convention: the US and French Approaches // Teise. 2021. Vol. 120. P. 151; Acraxosa /1.O.
TenneHms 1eI0KaIU3AIH MEXTyHapOJHOTO KOMMepUeckoro apoutpaxa. C. 107.

113 Société Pabalk Ticaret Limited Sirketi c. Société Norsolor.

114 Haubonee wu3BecTHBIMU AcJIaMi O NPU3HAHUU WU MNPHUBCACHUU B HCIIOJHCHHUC OTMCHCHHBIX ap6I/ITpa)KHLIX
penrenunii sBisrorest: meno Societe OTV v. Societe Hilmarton, memo PT Putrabali Adyamulia v. S.A. Rena Holding, nemo
Chromalloy Aeroservices v. Arab Republic of Egypt, u 1.1. [TogpoGHee yka3aHHBIE PEIICHUS PaCCMATPUBAIOTCS B TUI. 3
HaCTOSIILEN AUCCEPTALMH.

115 pinsolle Ph. The Status of Vacated Awards in France: the Cour'de Cassation Decision in Putrabali // Arbitration
International. VVol. 24, No. 2. P. 281.
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OnHako HEOOXOOUMO OTMETHTH, YTO HLm-ﬁopKCKaﬂ KoHBeHIIUS 1958 1.,
Y4aCTHMKOM KOTOPOH B T.4. siBnserca ®panuumatl®, B 1. V ycranapnueaeT ocHOBaHHUS
JUTSl OTKa3a B MPU3HAHUY U IPUBEACHUH B UCTIOTHEHUE apOUTpaskHOTO pemmenus. OqHuM
13 OCHOBAHUH SIBJISIETCS OTMEHA apOWTpaxHOTO perieHus. BMecte ¢ Tem (paniry3ckue
Cyabl cChuIatoTCs Ha CT. VII Hbm-ﬁopKCKoﬁ KoHBeHIIMU 1958 r., mpeaycMaTpuBarolyo
mpaBo Ha OoJiee OJIATOMPUATHBIA PEKUM, U TPUXOASIT K BBIBOMY, YTO CYJ MOXKET HE
OTKa3bIBaThb B UCIIOJHEHWHU OTMEHEHHOrO0 apOUTPaXKHOTO pEIICHUs, €CIU €ro
HAIMOHAJBEHOE 3aKOHOJATENLCTBO 3T0 gomyckaer'l’. Takum o6Gpasom, (paHIly3CKHe
CyAbl TPUICPKUBAIOTCS TOYKU 3PEHUS O BO3MOXXHOCTU NMPU3HAHUS U TPUBEJCHUS B
WCIIOJTHEHUE OTMEHEHHBIX apOUTPAXKHBIX PEIICHU.

Bwmecte ¢ TteM (paHiy3ckuil mpaBOMOpSIOK BOILIONIAET HE BCE XapaKTEpHbIC
YepThl KOHIIEMIIUM JIeJIOKaIU3allul apOuTpaka: B HAIlMOHAJILHOM 3aKOHOJATEIhCTBE
COXpaHsieTCs IPaBO HA OTMEHY apOUTpakHOro pemenus e, Ha 0cHOBaHHY 5TOTO MOKHO
clelaTh BBIBOJ, 4YTO BO (PpaHIy3cCKOM MpPaBOMOPAJIKE TOCYJAPCTBEHHBIN CYJ
OCYUIECTBJISIET HEKOTOPbIE KOHTPOJIbHBIE MOJTHOMOYHS 32 AEATEIHHOCThIO apOUTpaxa, He
M03BOJISISI TIOCIIETHEMY OBITH TOJIHOCTHIO aBTOHOMHBIM.

[IpencraBnsieTcsi, 4TO B HACTOSIIEE BpeMs HU B OJJHOM HallMOHAJIbHBIM
npaBonopsigke MKA He paccmaTpuBaercsi Kak MOJIHOCTbIO aBTOHOMHBIM OT MPaBOBOM
cucTeMbl rocyaapcrBa. locymapcTBa  cTaparoTcsl COXpPaHHTh — PETYJIUPOBAHUE

119

JESTEILHOCTH apOUTpaka W €ro pelieHuin K ToMy e B mnpaBoBOW [OKTpPUHE

OTMEYAETCs, 4YTO KOHUENIHUS JCeIOKAIM3ALUKM apOUTpaKa HMEET HEKOTOPHIE
IPOTUBOPEUHS, a TAKIKE OTCYTCTBYET JETAbHBIN aHAJIN3 TIOCIIEACTBHN ee peanu3anun 2,
Boee TOro, B HEKOTOPBIX FOCYAaPCTBAX KOHIEILUS JeIOKAIU3alul apOuTpaxka

He nojjepxuBaetcs. Hanpumep, B 0JHOM U3 pelIEHUI aHTJIMMCKOTO Cy/1a ObLIIO YKa3aHo,

116 Cratyc TekcToB: KOHBEHIMS O TIPU3HAHMY M IIPUBEIEHAHN B MCTIOJHEHUE MHOCTPAHHBIX apOMTPaXKHBIX PELIEHHH
1958 T. [DnexTponHbIi pecypc]. URL:
http://www.uncitral.org/uncitral/ru/uncitral_texts/arbitration/NY Convention_status.html (gata o6pamenus: 10.10.2022).

117 Hamp. cm.: Société Pabalk Ticaret Limited Sirketi c. Société Norsolor.

118 Code de procédure civile, Paris: Dalloz. 2019  [Dnektpommsii  pecypc].  URL:
https://www.legifrance.gouv.fr/codes/section_Ic/LEGITEXT000006070716/LEGISCTA000023422185/#LEGISCTA0000
23422188 (date of access: 01.10.2022). Art. 1518.

119 Cxpopuos O.JO. Tpertelickoe pa3OMpaTeNbCTBO HpPEANPMHUMATENLCKUX CIOPOB B Poccum: mpoGieMsl,
tenaenuu, nepcnekrussl. 2005. C. 102,

120 Baxun C.B. Jenokanusanus Mex Iy HApoJHOTO KOMMEPUYECKOT0 apOMTpaska: BEIMBICIIBI M peanbHocTh // JKypHa
Tperetickuii cyza. 2019. Ne 1/2 (121/122). C. 130.
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94TO CcyaeOHas MpakTUKa AHTJIMM HE MPU3HAET KOHIICHIIUIO apOWTPaKHBIX MPOLEIYD,
IJIABAIOIUX B TPAHCHAIIMOHAIBLHOM TIPABOIOPSIAKE, HE CBSI3aHHOM C KaKOH-IHO00
MyHHULUIAILHON cUCTEMO mpaBal?l,

B nmuteparype ObLIO OTMEUYEHO, YTO «KOHIENIUs abcomtoTHON aBToHOMUn MKA
OT CHUCTE€M BHYTPHUTOCYJApPCTBEHHOTO IpaBa, WM, KaK €€ yaile 0003Ha4yaroT, "moJIHON
nenokanu3auu” apOuTpaxka, OTpakaeT CKOpEe >KeJlaeMoe IOJOKEHUEe JeN, HEXKeNIu
neiictuTenbHOE» 22, C aHHOM TOYKOM 3peHus crneayer cornacutbes. [onoxkenus Hero-
ﬁopKCKoﬁ kouBeHuu 1958 r., TunoBoro 3axkona FOHCHUTPAJI 1958 r. mo3BoysiroT
chopMyJIMpOBaTh BBIBOJI O B3aWMOCBS3M MEXKAY apOUTPOKHBIM pEIICHUEM |
HaIIMOHAJIBHBIM ITPABOIIOPSAIKOM: TOCYAAPCTBEHHBIN CYJI MOKET OTMEHUTH apOUTPaKHOE
pellieHue TI0 ONpEJeICHHBIM HAIMOHAIBHBIM 3aKOHOJATEILCTBOM OCHOBAHUSM;
roCy/JIapCTBEHHBIH CyJl MOXKET OTKa3aThb B BbIJjau€ HCHOJHUTEIBHOIO JINCTA Ha
NPUHYIUTETFHOE HWCIIONHEHUE apOWTPa)XHOTO PEHICHUS WIA B HCIOTHECHUU
MHOCTPAHHOT'O apOUTPaKHOTO PEIICHUS, €CJIM YCTAHOBUT MPOLECCyalbHbIE HAPYIICHUS
MIPY BBIHECCHHUH PEIICHUS, HEapOUTPaOeIbHOCTh CIOpa WJIM HAPYIICHHWE ITyOJIHMYHOTO
nopsaka. TakuM o0pa3oM, KOHUENUHS JeJIOKaIM3aluuu apOUTpaxka HE MOXET ObITh
peanu3oBaHa B paMKax JIEMCTBYIOIIETO MIPABOBOTO PErYJIUPOBAHMUS.

COOTBETCTBEHHO, CIEAYIOIMM JIOTUYECKUM IIaroM JOJDKHO — BBICTYHHUTh
MPEJIOKEHUE CTOPOHHUKOB KOHIEMIMM  JACJOKAIU3aluu  apOuTpaka HW3MEHUTH
CYIIECTBYIOIIYIO CUCTEMY MEXIyHAPOIHO-TIPABOBON M HAIMOHAIBHON perjlaMeHTaIluu
nesrenbHocT MKA. Hbm—ﬁopKCKaﬂ koHBeHIMA 1958 r., Tunmosoii 3akon FOHCUTPAIJI
1985 r., Apoutpaxssiii pernmameHnT KOHCUTPAJL 1976 1. 00pa3yioT eIUHYIO CUCTEMY
MPaBOBOM peryiameHTanuu jaesteabHocTd MKA. DTo o3Hauaer, 4yTo mpu NepecMoTpe
OJIHOTO W3 YKa3aHHBIX aKTOB B I0Jb3y ABTOHOMHHU apOUTpaka OT HAI[MOHAJIHHOTO
MpaBoOIOPSAAKa TOTpeOyeTcsl KOPPEKTHPOBKA W OCTAJIBHBIX COCTABIISIIOIIUX OTOU

CI/ICTGMBI:LZS. Ho »storo MaJlIo, IIOCKOJIbKY HAalMOHAJIBHOC 3aKOHOAATCIbCTBO

121 Bank Mellat v. Helliniki Techniki S.A., No. 730, England & Wales, Court of Appeal, 28 June 1983 [Electronic
resource]. URL.: http://www.uniset.ca/other/cs3/1984QB291.html (date of access: 01.10.2022).

122 Baxun C.B. Jlenokanu3aius MexIyHapoJHOTO KOMMEPUYECKOro apOUTpaKa: BRIMBICIBI U peanbHocTh. C. 124.

123 Szasz 1. Useful additions to the UNCITRAL Model Law on International Commercial Arbitration // Uniform
Commercial Law in the Twenty-first Century; Proceedings of the Congress of the United Nations Commission of
International Trade Law (New York, 18-22 May 1992). New York, 1995. P. 220.
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MO/IABJISIFOIIETO YKCJIa TOCYAapCTB MPUBEICHO B COOTBETCTBUE C YKa3aHHBIMHU aKTaMHU.
Hano monarate, 4TO CTOPOHHUKU KOHIENIUHU JIETOKAIN3alK apOuTpaxka moToMy 1 He
JIOBOJIAT CBOIO MBICHb JIO JIOTUYECKOTO KOHIIA, YTO MOHUMAIOT HEOCYIIECTBUMOCTH
MoT00HOM MUPOKOMACIIITAOHOH TpaHC(hOpMAIUK TPABOBOTO PETyJINPOBAHUS.

Kpome TOr0, B3aMMOCBSI3h MEXKAY apOUTPaXHBIM pPEIICHUEM W HAIMOHAITHHBIM
MPaBOIMOPAIKOM 00ycJlOBIeHa HUCTOpued pa3Butus apoutpaxa. MKA sBusercs
MHOTOBEKOBBIM CITOCOOOM pa3perieHus: CIIOPOB MEKIy YIaCTHHKAMU TPAHCTPAHUIHBIX
oTHOIIEHMI. Bo3HMKHOBeHME apOHMTpaXka OTHOCHTCS K IiIybokoit apesHoctn'?. B
JlpeBHeM Pume nesTenbHOCTH apOuTpaka W OOeCIedeHHWe MPUHYAUTEILHOTO
WCITOJTHCHHSI €T0 PEIICHUH MO KUBAINCH TOCYapCTBEHHBIMU cyaamMu. HekoTopbie
KaTeropuu CIOPOB HE MOTJIM pacCMaTpUBATHCSA apOUTpakeM, OHH TOJICKAIIN TIepeade
KOJUIETMU TOCYJAPCTBEHHBIX CYAEH'?. DTO IO3BOJNAET CHENaTh BBIBOJ, YTO €LIE B
PUMCKOM TPaXTAHCKOM IIpoliecce OBUIO YCTAaHOBIEHO, YTO TOCYJApPCTBEHHBIN CyA
OCYUIECTBJISIET  MOAJEPXKKY  apOUTPaXHOrO  pEHIeHUs  MOCPEJICTBOM  €ro
MPUHYIUTEFHOTO KMCHOJHEHHUs, a TakkKe Oblia 3akpervieHa 3a TOCy/apCTBEHHBIMHU
CyllaMM MCKJIIOYMTEIbHAs KOMIIETCHIIMSI Ha pa3pelieHue CIOpPOB IO HEKOTOPhIM
KaTeropusam jen2e,

B cpeanme Beka TOPUHYIUTEIHHOE HWCIIOJIHEHHWE pEHIeHUW apOuTpaka
OCYUIECTBIISIOCh KyMedecKuMu KoproparnusiMu. [lociie mepexoma OT COCIOBHOW K
KallUTAIMCTUYECKOM CHCTEME XO3AMCTBOBAHUS JAaHHBIM MEXaHW3M MCIIOJIHECHUS
apOUTPaKHBIX PEIICHUN Pa3pylIWICSI. IDTO MPUBENO K (HYHKIIMOHUPOBAHUIO CHUCTEMBI
rOCYAapCTBEHHOTO TaPAHTUPOBAHUS MCIIOIHEHNUS apOUTPasKHOTO PeIIeHus 2’

JIJIsT TpaHCTPaHUYHOTO NIBMDKCHUSI apOWTPaKHBIX PEIICHHH HEOOXOAMMO OBIIO0
YCTAaHOBUTH TPABOBOE PETYIHPOBAHUE HA MEXIYHAPOMAHOM ypoBHE. Jljisg sToro Owbuin

128

npuHATEl [IpoTokon 00 apOuTpaxkHblx oroBopkax 1923 r. u KonBenuus 00

124 Kapa6enbuukos b.P. MextyHapoHblii kommepuecknii apoutpask. C. 21.

125 Hemaraesa T.H. Cyn u apOuTpask: 0 rpaHMIaX 4acTHOro u myomuunoro // Poccuiickoe npaBocyue. 2010. Ne
10 (54). C. 15.

126 Tam xe. C. 16.

127 Baxun C.B. [perouims: rocy1apCTBEHHBIE CY bl M MEKTYHAPOIHBIE KOMMEPIECKUE apOUTPAKH (COOTHONIEHHE
rOCYIapCTBEHHOM U TpeTeickoit topucaukimii). C. 48.

128 Protocol on Arbitration Clauses: international treaty of September 24, 1923 [Electronic resource]. URL:
https://www.newyorkconvention.org/other+relevant+conventions (date of access: 11.09.2022).
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WCITOJIHCHUH MHOCTPAHHBIX apOUTPAKHBIX perieHuit ot 26 ceHtsops 1927 r. (manee —
XKenesckas konsenunus 1927 r.)'?°. BnocnencTsuu B CB3M CO CTPEMUTENLHBIMH
TEMIIAMH Pa3BUTHUSI TPAHCTPAHUYHOTO KOMMEPYECKOTO O0OpOTa B3aMEH YKa3aHHBIX
JOKyMEHTOB ObLTa 3aKITI0YeHa Heto-Hopkckas koHBeHmus 1958 r. B mpomomkeHue
JAHHOW KOHBEHIUU MNpUHIATHL ApOutpaxueiii pernmameHt FOHCUTPAIJL 1976 r. u
Tunosoii 3akor FOHCUTPAJL 1985 r. Takum 00pa3om, CIOXKWIACh €AWHAS CHCTEMa
IIPaBOBOr'O PETyJIMPOBaHUS apOUTpaXka U €ero peuieHun.

CoznaHHas cucTeMa NPaBOBOW pErVIAMEHTAIlMM JACSTENIbHOCTH apOuTpaxka
ycnenrHo padoTaeT u B HacTosuiee BpeMs. OgHako B MPOUEcce NPUMEHEHUS OJI0KEHUN
JIOKYMEHTOB, BXOJAIIUX B JAHHYK CHCTEMY, BBISBWIHCH IpoOsieMbl. Hampumep,
npobJjieMa HCIOJIHEHUSI OTMEHEHHBIX apOUTPa)KHBIX PEIIeHUM BO3HHUKIA, KOTJa BO
@paHuuu ObUIO MPU3HAHO U TMPHUBEJICHO B HCIOIHEHUE HHOCTPAaHHOE apOUTpaKHOE

pellleHHe, OTMEHEHHOE II0 MECTy €ro BBIHECEHHUS ™,

[Ipy MCHOTHEHHH TMOAO0OHBIX
pelenuii ppaHIly3CKUMH CyJaMH ObIIIO OTMEUEHO, YTO apOUTPAKHOE PEIIeHHE ABISAETCS
MEKIYHApOAHBIM pEIIEHHEeM, KOTOpOe HE HWHTEIPUPOBAHO B  IPABONOPSIOK
rocyJapcTBa, II09TOMY €ro IOpUaudeckas CUJIa COXPAaHAETCA, HECMOTPS Ha €ero
orMeny™!, a Taxxke pemenne MKA — 3T0 MeXIyHapojHOE apOUTPaKHOE peELIeHHE,
KOTOPOE€ HE TMOMYMHEHO HH OJHOMY U3 HAlMOHAJIBHBIX IPABONOPSIKOB, €I
JEMCTBUTENBHOCTE JIOJKHA OIIEHMBATHCS C YYETOM HAIMOHAIBHBIX IOJOKEHUH B
rocyJapcTBe, B KOTOPOM HCIIPAIMBAETCS NPHU3HAHME W NPHUBEICHHE B HCIIOJHEHHE
110106HOTO pemenus 2,

OJIHAKO MPEJICTABIIAETCS, YTO OTMEHA apOMTPAYKHOTO PEIIEHHS FOCY 1apCTBEHHBIM
CyJOM JOJDKHA INPUBOJUTh K IIPEKPALICHHIO IOPHAMYECKOH CHIBI apOUTPaKHOIO
pemenns. OTMETUM, YTO 00A3aTENLHOCTh apOMTPAKHOTO PEIICHUS BBITEKAET M3 BOJIH

133

CTOPOH, BBIPAXEHHON B apOUTPaKHOM COIVIAILIEHUU 3axirodas apOUTpaKHOE

corijamicHue, CTOpOHbI TEM CaMbIM OTMCHAIOT PACCMOTPCHUC WX CIIOpa B

129 Convention on the execution of foreign arbitral awards: international treaty of September 26, 1927 [Electronic
resource]. URL.: https://www.newyorkconvention.org/other+relevant+conventions (date of access: 11.09.2022).

130 Société Pabalk Ticaret Limited Sirketi c. Société Norsolor.

131 Hilmarton Ltd. v. Omnium de traitement et de valorisation — OTV.

132 5ociété PT Putrabali Adyamulia v. Société Rena Holding et Société Moguntia Est Epices.

133 JleGenen C.H. MesxryHapoiHbIi TOProsbIil apourpax. M., 1965. C. 21.
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rocyJapcTBEHHOM cyJae, nockoibky MKA mpexacraBisier co0oil anbTepHATHBHBIN
croco0 paspemieHusi cropa (rocyJIapCTBEHHBIN CyJ HE BIPAaBE PACCMOTPETh CIOp H
BBIHECTH PELICHHE 110 Iy, ECIU CTOPOHAMH 3aKIFOYEHO apOuTpaxHoe cornanrenue)t3,
B pesynbrare BMecTo cyaeOHOTro perieHus OyneT JeHCTBOBAaTh apOUTpaKHOE PEIICHHE,
KOTOpPOE JTOJDKHO BIIEYH JUISl CTOPOH TaKyIO K€ 3aIllUTy WX MpaB, KaKyK TapaHTHPYET
cynebnoe pemenue’,

3amuTa MpaB y4acTHUKOB apOMTPaXHOTO pa30MpaTenhCTBa BKIIIOYAET B CeOs H
BO3MOXHOCTh HMCIIOJIHGHUs apOuTpakHoro pemeHus. [lo oOmemMy mpaBmiy
apOUTpaKHOE PEIICHUE UCTIONHAETCS JOOPOBOILHO (CTOPOHBI, 3aKII04asi apOUTPaAXKHOE
COrjalleHue, TMPUHUMAIOT Ha ce0s 00s3aTeabCTBO JOOPOBOJIBHO  HUCHOJIHUTH
apourpaxknoe pemenne)®. B ciayuae, ecnu apOUTpakHOE peLIEHHE HE MCIIOIHAETCS
100pOBOJIbHO, TOCYAAPCTBO AOJHKHO 00ecneunTs ero ucnonnenue. Tak, npodeccop JI.H.
['aneHckass oTMe4aeT, dYTO apOUTPaXHOE pEIICHUE TMOAACPKUBACTCS  CUJIOU
rOCyapCTBEHHOTO MPUHYKAeHUA ',

CoOTBETCTBEHHO,  €ciau  apOuTpakHoe  pelieHue  ObUI0  OTMEHEHO
rocyJapCTBEHHBIM CYJIOM, TO OHO HE OYyJeT MMEeTh topuandeckoi cuibl. [lo MHEHHIO
npodeccopa A. Ban neH bepra, peiieHusi, KOTopble ObLIIM OTMEHEHBI B CTPaHE 110 MECTY
WX BBIHECEHHUS, O0Jiee He CylIecTBYIOT. HEBO3MOXKHO, UTOOBI OTMEHEHHOE apOUTPaKHOE
pelieHne ObIJI0 «BO3BPAIEHO K KU3HW» MOCPEICTBOM IPUBEICHUS B HCIIOJIHEHHE B
COOTBETCTBHH ¢ mosoxeHusaMu Hpio-Mopkckoii konBenmuu 1958 T. B naHHOM ciydae
JencTByeT obmeropuandeckuii mpunnumn ex nihilo nil fit (¢ mar. «u3 HUYETO HUUTO HE
porcxoauT») 38,

A. Ban neH bepr Takxke oTMmedaer, 4TO: «apOUTpPaX U €ro pelieHue, B

IIOJaBJIAOIIIEM OOIBIINHCTBE CJIydacB, ABJAIOTCSA IIPOAYKTOM IIPAaBOBOIO pCiKHUMaA,

13 Bapmuna M.II. VICTOYHMKM pETY/MpOBaHHs BEJEHHUS Pa3OMpATENbCTBA MEXIYHAPOJHBIM KOMMEPUYECKUM
apburpaxem // Tpyast MHcTHTYTA TOCyMapcTBa U npaBa Poccuiickoii akagemuun Hayk. M., 2017. T. 12. Ne 1. C. 45; Mustill
B. The History of International Commercial Arbitration. // Newman, Lawrence W., Hill Richard D. The leading arbitra- tors’
guide to international arbitration. 2nd ed. Huntington, NY: Juris Pub, 2008. C. 3-33.

135 TTauublii BBIBOJ 06OCHOBAH ABTOPOM JAHccepTaluy B myOnukamuu: Kypoukuna E.M. IIpaBoBoe peryauposaHue
TPaHCTPAaHIUYHOTO JBKCHUS apOUTPaXKHBIX pemeHnti / MexmynapoaHoe npaBo. 2022. Ne 4. C. 75.

136 QOrlov V. Yarkov V. New Russian arbitration law // Kazan University Law Review. 2017. T. 2. Ne 3. C. 27.

137 Tanenckas JI.H. ITpaBoBoe pery/iupoBaHue TpaHCHAIMOHANBHbIX oTHOMmeHui. CIT16.: U3a-so C.-Iletep6. YH-Ta,
2022. C. 47.

138 vvan den Berg A.J. Enforcement of annulled awards. The ICC International Court of Arbitration Bulletin. 1998,
Vol. 9, No. 1. P. 16.
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pEryIupyroIero apouTpax B mecte apoutpaxa». CyJ no MecTy apoutpaxa onpenenser
JIEUCTBUTEIBLHOCTh apOuTpakHOTO pemenus. B cmydae, ecnu pemenne MKA 6butio
OTMEHEHO, €ro Henb3sl MpU3HATh W TPUBECTHU B HCIOIHEHHE B KaKOM-JIHOO
rocynapcree’®®,
ITpodeccop II. Canmepc mpuaepKUBaJICS AHAIOTMYHOM TOUYKH 3PEHUS: €CIIH
apOUTpakHOE perieHue OBIJI0 OTMEHEHO MO0 MECTY €r0 BBIHECEHHS, TO €ro OOoJbIle He

cymectByeT .

[I. Cannmepc Takke cuUdTal, YTO OTMEHA apOUTPAKHOIO pELICHUS
NPUBOJIMT K OTKa3y B MCIIOJHCHHUH €0 3a PyOeKOM, MOCKOJIBKY apOUTPaKHOE PEIICHUE
IpeKpamaeT opuaudeckoe cymectsopanue’*!. Takum 06pa3om, OTMEHA apOUTPAKHOTO
peLICHHsI PUBOIUT K TOMY, YTO apOMTPaKHOE PEIICHHE HE UMEET IOPHINYECKOMN CHJIbI,
a 9TO 3HAYMT, YTO OHO He OyJeT AeHCTBOBAaTh KaK B TOCYAapCTBE, B KOTOPOM OBLIO
OTMEHEHO, TAK U B TOCYapCTBaX, B KOTOPBIX OYIET UCIPAIIUBATHCS €ro ucronHeHue 42,

Bonee Toro, ykazaHHBIH TMOAXOH TOJJEPKUBACTCA CYIEOHONW MPAKTUKOU
rocynapcts. Hanpumep, B esie Pemex v Commisa rocyaapcTBeHHbI# ¢y JIFokcemOypra
OpU  PACCMOTPEHHHM XOJAaTaliCTBA O TMPH3HAHWM W TPHUBEICHUH B HCIIOJHCHHE
MHOCTPAHHOT'O apOUTPAKHOTO PEUICHUS YCTAHOBUII, YTO MPEABSIBICHHOE K UCTIOJTHEHHUIO
MHOCTPaHHOE apOUTpaXKHOE PelIeHHE ObLI0O OTMCHEHO MEKCHUKAHCKUM CYJIOM 110 MECTY
€ro BbIHECEHUS. APOUTPAKHOE pelIeHne, KOTOPOe ObLJI0O OTMEHEHO, HE MMEET MPABOBBIX
MOCJICICTBUM KaK B MECTE €ro MPOUCXOXKICHHS, TaK M TOCYIapCTBE, B KOTOPOM
IpEIbABIECHO K UCIIONHEHUIO M,

JIaHHBIM BOIPOC TaKXK€ HaIled oTpakeHHe B PUHAIBLHOM OTYeTEe ACCOLMAIUU
MeKIyHApOAHOro mpasa o res judicata m apOurpaxe 2006 r. (manee — Oruer)*t. B
COOTBETCTBHH ¢ JaHHBIM OTYeTOM JyIsi TOTO, YTOOBI 00a1aTh A dexrom res judicata,

ap6I/ITpa)KHOe pemiCHUC JOJIKHO CTaTb OKOHYATCIBbHBIM H 00s13aTeIbHBIM B MECTE

apOUTpakHOTO pa3OuparenbcTBa. ApOUTPAXKHOE PEIIEHUE CTAHOBUTCSI TAKOBBIM C TOTO

139 1pid. P. 15.

140 Sanders P. Quo Vadis Arbitration? Sixty Years of Arbitration Practice. P. 187.

141 ITur. mo Van den Berg A.J. Should the Setting Aside of the Arbitral Award be Abolished? P.16.

142 vvan den Berg A.J. Annulment of Awards in International Arbitration // in International Arbitration in the 21st
Century: Towards «Judicialization» and Uniformity? Twelfth Sokol Colloquium (R. Lillich & C. Brower, eds.). 1994. P.134—
137.

143 pemex — Exploracion y Produccion v. Corporacion Mexicana de Mantenimiento Integral, S. de R.L. de C.V.
Court of Appeal of Luxembourg No. 59/17, 27 April 2017 // Yearbook Commercial Arbitration. 2017. Vol. XLII. P. 8.

144 ILA Final Report on Res Judicata and Arbitration. Arbitration International. 2009, Vol. 25, Ne 1. P. 3-34.
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MOMEHTA, KOTJIa OHO HE MOJKET OBITh OCIIOPEHO B TOCYIapCTBEHHOM CyIE IO MECTY
apOuTpaxka (B CBA3M C MCTEYEHHEM CPOKOB, YCTAHOBJEHHBIX IS OCIAPMBAHHUSA), I
KOTJIa TOCYIaPCTBEHHBIH CyJl OTKa3bIBA€T B yJIOBJIECTBOPEHHH XOAaTaicTBa 00 OTMEHE
apOUTpaxHOTrO pereHns. Takum 00pasoM, apOUTPaKHOE PENIEHUE, OTMEHEHHOE IO
MECTY €r0 BBIHECEHHMS, HE SBISAETCH JCHCTBUTEILHBIM M HE JOJDKHO IPUBOJMTHECA B
HCIIOJIHEHUE B KAKOM-IIHO0 rocyaapcTse. Ha ocCHOBaHMM yKa3aHHBIX HOI0KeHH OTuera
MOYKHO TaKxe CelaTh CIEMYIOMUHA BBIBOA. AccolManys MEXIyHapoJHOrO MpaBa He
OJJIEPKUBAET HOAXO0, IPU KOTOPOM apOMTPaKHOE PEIICHHE ABIAETCA 00A3aTeIbHBIM
¥ MOYKET OBITh IPU3HAHO M IPUBEIEHO B MCIIOJIHEHUE BHE 3aBUCHMMOCTH OT €r0 OTMEHBI
TI0 MECTY BhIHECEHHMS (TEOpHs AeNIOKanmM3anus aponTpaxa)i®,

Takum 0Opa3soM, NPOBEACHHBI HAMHM aHAM3 CBUJAETENLCTBYET O TOM, 4YTO
MONBITKM HCIOJHATh OTMEHEHHBbIE apOUTPaKHBIE PEIIEHHS IIOAPBHIBAIOT ABTOPHUTET
apOUTPaKHOTO PELICHHs, BHOCAT HEONPENEIEHHOCTh B Pa3peIleHHE CIOPOB MEKIY
CTOPOHAMH, MOTYT HPUBECTH K HEOOXOJMMOCTH HCIIONHEHMS B3aUMOMCKIIIOYAFOIIMX
peruenuii u T.1. B ciydae BbIsBIEHHS (paKTa OTMEHBI apOUTPAKHOTO PENIEHHS MO0 MECTY
€ro BBIHECEHHUS TOCY1apCTBEHHOMY CY.y CIELyeT OTKa3aTh B IPU3HAHUM U HPUBEICHUM

B NCIIOJTHCHHUC HO,Z[O6HOFO peUICHUs B paMKaX CBOCTO HpaBOHOpH,Z[K3146.

145 Acockos A.B. KommenTapuii k PexomennanusaM Accoluauy MexIyHapoaHOro IpaBa 0 HPUMEHEHHH JOKTPUH
lis pendens u res judicata B oTHOIIEHNH apOUTpaka: OCHOBHBIC TTOJIOKEHHS H MEPCIICKTUBBI UCTIONB30BAHMUS B POCCHHACKOM
npakTuke // MexmyHapoIHbI KomMmepuecknit apoutpax. 2008. Ne 2. C. 80.

146 Jlanublii BBIBOJ 0OOCHOBAH aBTOPOM AMcCepTauud B mybnukauuu: Kypoukuna E.M. IpaBosble npoOneMsl
UCIIONHEHUSI HHOCTPAHHBIX apOUTPaKHBIX PEIICHNH, OTMEHEHHBIX 110 MECTY UX BeIHeCeHHs1 // MexxayHapoaHoe npaso. 2023.
Ne 1. C. 44.
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I'naBa 3. [IpeaAnochblIKM U MEXaHU3M MCIOJHEHUS OTMEHEHHbIX pellleHuil

MEKIYHAPOTHOTO KOMMEPUYECKOro apouTpak

§ 1. IIpeOnocwmu UCNOJIHEHUAl OMMEHEHHbIX UHOCMPAHHbIX apéumpaofcubtx

peuwienui

Jlnst ucnionuenus peuienuit MKA B HHOCTpaHHOM TrocyaapcTBe chopMupoBaiach
ocobas npoueaypa — nporeaypa Npu3HaHus U MPUBEICHUS B UCTIOJIHEHHUE apOUTPaKHBIX
pemienuii. VicronHeHne MHOCTpaHHBIX APOUTPAKHBIX PELICHUN OCYIIECTBIAETCS MpPU
MOMOIIKA MEXTYHAPOIHO-TIPABOBBIX HMHCTPYMEHTOB U TMOJOXEHUN HAIMOHAIBHOTO
3aKOHOJaTeIhCTBAM .

[IpaBoBOil peXUM MNpU3HAHUS M TPUBEICHUS B HCIIOJHEHHE apOUTPaX)KHBIX
pelIeHNiI B MHOCTPAHHBIX TOCYJIapcTBax oOecnedyuBaeTcs, Mpexzae Bcero, Hbro-
Hopxckoit konsennueii 1958 r. B Heil yyacTByeT cBbiiue 170 rocynapcTs, B TOM YHCIe
Pocculickas @enepanusi, 4TO IO3BOJISECT NPUBOJIWTH B HCIOJHEHHE WHOCTPAHHBIC
apOuTpakHbie pernieHus: B OOJBIIMHCTBE CTpaH Mupa. JlaHHBIH MEXITyHapOIHbBIN
JIOTOBOp, MO CyTH Jenia, O0ecleyuBaeT BO3MOXKHOCTb HCIIOJIHUTH apOUTPaKHOE
pelieHne, BBIHECEHHOE B MHOM I'OCYIapCTBE, HEXKEIU TO, I/I€ OHO UCIIOIHAETCS.

Hbm-flopKCKaﬂ KOHBeHIUA 1958 r. 1ocTaTOYHO JTaKOHUYHA, B €€ MOJIOKECHUAX HE
COAEPKUTCSI YETKOW PErJIaMEHTAllMM HEKOTOPBIX BONPOCOB. Tak, OJHMM W3 TaKHX
nonosxeruit Hplo-Mopkckoii koHBeHIMu 1958 r. sBusercs cr. V, perilaMeHTUpYyoLIas
CJIy4au OTKa3a B MPU3HAHUY U MPUBEICHUN B HCTIOJTHEHUE HHOCTPAHHOTO apOUTPaKHOTO
pemenus. B wacrHocTH, mm. «e» 1. 1 cr. V Hero-Mopkckoit konBenmun 1958 T.
yCTaHaBIMBaET: «B Mpu3HaHWM Y PUBEICHUM B MCIIOJHEHUE apOUTPa)KHOTO PEIICHUS
Modicem ObImMb OTKA3aHO IO MPOCKOE TOW CTOPOHBI, MPOTUB KOTOPOM OHO HAIPABIIECHO,
TOJBKO €CJIM 3Ta CTOPOHA NPEACTAaBUT KOMIIETEHTHOM BJIACTM IO MECTy, TIAE
WCIIPAIIMBAETCS NPU3HAHUE W MPHUBEACHHUE B HUCIOJHEHHE, JOKA3aTEIbCTBA TOTO, YTO:

pemicHUC C€Ii€ HE CTaJlO0 OKOHYATCIIbHBIM [JId CTOPOH HWIIH OBIJI0O OTMEHEHO HJIH

147akimbekova M., Akimbekova S., Moroz S. Recognition and Enforcement of Decisions of Foreign Courts and
Avrbitrations in The Republic of Kazakhstan: Current Status and Problems // Journal of Legal, Ethical and Regulatory Issues.
2021. Vol.24.No 2. C. 3.



54
MPUOCTAHOBIICHO WCIIOJIHEHHMEM KOMIIETEHTHOM BJIACTBIO CTpPaHbI, TJ€ OHO OBLIO
BBIHECEHO, HJIH CTPaHbI, 3aKOH KOTOPO# mpuMeHsieTcs» (kypcus Ham — E.K.).

CrnoBocoueTanue «mooicem Obimby NAA€T OCHOBAHUS JJISL JBOSKOTO TOJKOBAaHUS
ATOM HOPMBI B YAaCTH BO3MOXHOCTM TMPU3HAHUS U TNPUBEIACHUS B HCIOJHECHHE
MHOCTPAHHOTO apOUTPaXHOTO PEIICHUS, OTMEHEHHOTO IO MECTY €ro BBIHECEHHS.
Hanpumep, mBeackuit npodeccop . Ilonaccon cumraer, uro nm. «e» m. 1 c¢r. V Hero-
Hopkckoii kouBeHmM 1958 T. MMeeT YCIOBHBIHA XapaKTep (ITOCKOIBKY CIOBO «MOYXKET»
IpeanoiaraeT U IPOTUBOINOJIOKHEIA BapuaHT — «He MoxkeT») 8. B cBow ouepens,
HeMeukuil cneunanuct K. Cakc yTBepxaaer, 4to (HOpPMYIUPOBKA «MOXKET OBITh
OTKa3aHO» Ha CaMOM JIeJI€ O3HAYaeT — «JIOIDKHO OBITh oTkazaHo»'*®. B cBssu ¢ stum
BO3HMKAET BOIPOC: JOMmyckaeT i TekcT Hpro-Mopkckoii koneeHrmm 1958 .
BO3MOXHOCTh MHTEPIPETUPOBATH €€ MOJOXKEHUS TaKuM 00pa3oM, YTO TrOCyJIapcTBa
MMEIOT TpaBO MpU3HABaTh M TMPHUBOJUTH B UCIOJIHEHHUE apOUTpaKHBIC pEIICHUS,
OTMEHEHHBIE 10 MECTY UX BbIHECEHUS?

Iockonbky Hbro-Mopkckas KoHBeHIMs 1958 T. sBiseTCs MEXITYHAPOIHBIM
JOTOBOPOM, IIPU €€ MHTEPHPETALUU, B IEPBYIO OUEPEb, CIEAYET PYKOBOJACTBOBATHCS
CHEeIUaIbHBIMU TpPaBUJIAMU TOJKOBAaHMS, 3a(UKCUPOBAHHBIMU HEMOCPEACTBEHHO B
Heto-HMopkcekoit konBeHimu 1958 r. B cilyuae HX OTCYTCTBHMS HJIM HEIOJHOTHI B
JICUCTBUE BCTYMAalOT OOIIME TMpaBWia TOJKOBAHUS MEXKIYHAPOIHBIX JIOTOBOPOB,
yCTaHOBJIEHHBIE B CT. 31-33 BeHckol KOHBEHIIMHU O MpaBe MEKIYHAPOIHBIX IOTOBOPOB
ot 23 mapra 1969 r. (nanee — Benckas xonsenuus 1969 r.)*,

OTMeTHM, YTO HUKAKUX CIEHHAIbHBIX YCTAHOBIEHUN OTHOCUTEIIBHO TOJKOBAHUS
HL}O-ﬁOpKCKOﬁ KoHBeHIIMM 1958 r. B Hel camoii He coaepxkurcs. OOiiee mpaBUIIO
TOJKOBAaHUS MEXIYHAPOHBIX JOTOBOPOB, 3aKperieHHoe B Benckoii konBenuuu 1969 r.,
pPErJIaMEHTUPYET, YTO MEKIyHAPOAHBIA JOrOBOP JOKEH TOJIKOBATHCS UCXOMS U3 €ro

00BEKTA U LIEJIEN.

148 paulsson J. Enforcing Arbitral Awards Notwithstanding a Local Standard Annulment (LSA) // The ICC
International Court of Arbitration Bulletin. 1998. Vol. 9. No 1. P. 14-31.

149 sachs K. The Enforcement of Awards Nullified in the Country of Origin: The German Perspective // Improving
the Efficiency of Arbitration Agreements and Awards: 40 Years of Application of the New York Convention / Ed. by A.J.
van den Berg. The Hague; Boston: Kluwer Law International. 1999. P. 552-556.

150 Benckas KOHBEHIIMs O MPABE MEK TyHAPOAHBIX JI0TOBOPOB oT 23 Mast 1969 r. // Benomoctu Bepxosnoro Cosera
CCCP. 1986. Ne 37. Cr. 772.
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B Heto-Mopkckoit konBenimu 1958 r. BoobIe 0TCYTCTBYET IpeaMOyiia, KoTopas
OOBIYHO KOHKPETU3UPYET Ha3HAYCHUE MEXKTYHAPOIHOTO JJOTOBOPA, T.€. ONPEEIISIET €ro
00BEKT ¥ 1neiu. JIaKOHWYHBIA TEKCT Hbm-ﬁopKCKoﬁ KoHBeHIIMH 1958 r., He
coJiepKalmii npeamOyI1y, CyIIECTBEHHO YCIOXKHSAET HHTEPIPETALIMIO U IPUMEHEHHUE €€
MOJIOKEHUH, B T.4. M. «e» 1. 1 c¢T. V. Tak, MexxnyHapoaHbIil COBET IO KOMMEPYECKOMY
apoutpaxy (manmee — MCKA)Y®! ormewaer mo mamnomy mosomy crexyromee: «K
COJKaJICHUI0, COBpPEMEHHasi CyJeOHas NpaKTUKAa HHOTJAa COJIEPXKUT OTKIOHEHUS B
npumenennu Konpennuu (a umenno, Heio-Hopkckoit xousenmmn 1958 r. — EXK.) n
II03TOMY HE BCET/Ia ABIISETCA M0JI€3HBIM HCTOYHMKOM CBEEHUIN 122,

B nensix enHOOOpa3HOro MpUMEHEHUSI TOJIOKEHUN HLIo-flopKCKoﬁ KOHBEHLIUU
1958 r. ObUIM MNPUHATHI CHENUAlIbHbIE PYKOBOJCTBA IO €€ HCIOJb30BAaHUIO —
PykoBoncTBo MCKA 110 Tonkosanmio Hero-HMopkckoit kousermuu 1958 T.: mocobue s
cyneit (mamee — PykoomcrBo MCKA 2012 r1.) u PykoBoacTBO 1O Hbm—ﬁopKCKoﬁ
koHBeHIIMU 1958 1., npunaroe CekpeTrapuarom Komuccun  Opranuzanuu
O6beauHenHbsIx Hanuii no npasy MesxayHapoHoii Toprosiu (nanee — KOHCUTPAJ)S,
B yka3zaHHBIX PYKOBOJICTBAaX paccMaTrpuBaeTcs Bompoc 00 wuHreprperanuu Hbio-
Hopkckoii koHBeHImu 1958 . M yKa3bIBAaeTCs, YTO TONKOBAHHE JAHHON KOHBEHIHH
JIOJKHO OCYIIECTBIISITHCSI HA OCHOBaHUM cT. 31, 32 BeHckoil konBeHnu 1969 r.

[Ipu sTOM HEOOXOIMMO OTMETUTh, 4TO B CT. 4 Benckoit xonBenuuu 1969 r.
YCTAHOBJICHO, YTO OHA HE UMEET OOPaTHOM CUJIBI U, COOTBETCTBEHHO, HE IPUMEHSETCS K
MEKIyHapOIHBIM JIOTOBOPAM, 3aKJIFOUEHHBIM J0 €€ BCTYIUIEHUS B cHily. B CBs3U ¢ 3TUM
pexomenaaiuu MCKA u FOHCUTPAJI B OTHOIIEHWM TOJIKOBAaHUS HL}O-PIOpKCKOﬁ

koHBeHIMH 1958 1. Ha ocHoBe BeHckoil koHBeHuMu 1969 r. npoTtHBOpeyar

JNEUCTBYIOLIEN HOPME MEXKIYHAPOAHOIO MPABA.

151 Meskaynapo/HbIil coBET 0 KomMMepueckoMy apoutpaxky (International Council for Commercial Arbitration
(ICCA)) — mexayHapoaHas HENPaBUTEILCTBEHHAS OpPraHM3alus, JEATEIBHOCTh KOTOPOM HampaBiieHa Ha COAEHCTBUE
HCTIOJIB30BaHUIO ¥ COBEPIICHCTBOBAHKE ITPOIICCCOB apOUTpaXka, MPUMUPEHUS U APYTHX (OPM pa3peIIeHHUs] MK TyHAPO THBIX
CIIOPOB.

152 PykoBoactBo MCKA 1o TOJIKOBaHHUIO HLK)-ﬁOpKCKOfI koHBeHIMH 1958 r.: mocobme mis cymeirr. 2012
[Dmexrponnsiit  pecype]. URL: https://cdn.arbitration-icca.org/s3fs-public/document/media_document/russian_text.pdf
(mata obpamenns: 14.09.2022).

153 PykoBozcTBO M0 KOHBEHIIMH O IPU3HAHUM ¥ IPUBEJCHUM B UCIIOJHEHHE HHOCTPAHHBIX apOMTPAsKHBIX PELICHHUI
1958 r., Cexperapuar IOHCUTPAIJL 2016 [DnexTpoHHbII pecypc]. URL:
https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/ru/v1604041_ebook-r.pdf (mata oOpamienus:
11.09.2022).
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Janubiii  ¢GakT HECKOJIBKO OCJIOXKHSAET HHTEPIpETAIuio mojoxennii Hrlo-
ﬁopKCKoﬁ koHBeHIMU 1958 . OgHako npeacrasisercs, 9to B Benckoit konBeHuu 1969
r. TMPEUMYIIECTBEHHO OBUTM KOAM(PHUIIMPOBAHBI YK€ CYIIECTBOBABIINE B BHJIEC
MEKIyHapOJHOTO 0OBbIYasi HOPMBI MpaBa MEKAYHAPOIHBIX JOroBopoB. Hamo nmonarats,
YTO 3TO NPUMEHUMO U K MOJOKEHUSM B OTHOIICHHM TOJIKOBAHUSI MEXKIYyHAPOJIHOTO
noroBopa. HopMa o TOJIKOBaHHMU MEXIYyHApOJHOIO JOTOBOpA B COOTBETCTBUMU C €TI0
O00BEKTOM U LENSIMH OCHOBBIBAETCS Ha OOIEPABOBOM MOCKLIE, COMVIACHO KOTOPOMY
MHTEpIIpETalKs MPaBOBOT0 aKTa J0JKHA OCYILECTBIISITHCS, B IEPBYIO OUYEPE/ib, C YUETOM
CMBbICJIa U Ha3HAYEHUS 3TOTO aKTa.

JIns yCTaHOBIEHMS CMBICNA M Ha3HaueHus Huio-Mopkckoii kouBenrmn 1958 T.
oOpaTtumcsi K Mpoleccy ee pa3paboTku W mpuHATUs. Jlo mpuHSATHS Hbm-ﬁopxcxoﬁ
KOHBeHIIUU 1958 1. MeXaHU3M NMpU3HAHUS U MPUBEJACHUS B UCTIOJHEHUE MHOCTPAHHBIX
apOUTpaKHBIX pelieHu ycraHaBiuBaiics JKeHeBckoi konBeHmued 1927 r. Korna
JAHHBI MEXaHW3M [epecTal OTBEYaTh YPOBHIO MEXIAYHAPOAHOM TOPIOBIA H
apOutpaxa, MexnyHapo/iHas TOpropas najara pazpadoTana IpoeKT HOBOM KOHBEHIIUU
u npeacrapmia ero B Opranuzanuio O0benuneHHbix Hanmit (nanee — OOH). B cBsi3u ¢
aTuM B 1954 1. pesomonueit DxoHomuueckoro u ComuansHoro Cosera OOH (nanee —
BOKOCOC) 0bl1 yupekaeH crenuanbHblii KOMUTET 10 HCIIOJHEHHI0 apOMTpakHBIX
pemenuii. B pe3omoruun DKOCOC Takke Obi1a 0003Ha4Y€HA 1IETTh MPECTOSIIEH PadOThI
— CO3/laHM€ HOBOW CHCTEMBbl HCIOJHEHUS apOUTPAKHBIX PEIICHUH, MPU KOTOPOU

15 Ormerum, 4to

apOUTpaXKHBIE PELLICHUS IeWCTBOBAIM Obl BO BCEX CTPaHaxX OJMHAKOBO
CUTYyallusi, IPH KOTOPOW B OJHOM TOCYJapCTBE OTMEHEHHOE apOUTpa)kKHOE pEIlIeHHE
NPU3HAETCS W TPHUBOJIUTCA B HCIOJHEHHE, a B JPYrOM — HET, HE COOTBETCTBYET
YKa3aHHOU LIEJIH.

KoMurer mo HCHoaHEHUIO apOUTpPaKHBIX PELIEHUWH Hadal CBOK paldoTy ¢

pacCMOTPCHUS ITPOCKTA KOHBGHHI/II/I O IPUBCACHUNU B HCIIOJJHCHHEC MCKAYHAPOIHBIX

apOUTpaXHBIX PELICHUHM, KOTOPbIM OBLT MOArOTOBIEH MEXIyHapOAHOW TOProOBOM

154 Tox. OOH — E/2704 = E/AC.42/4/Rev.1. 28 mapra 1955 [Dnexrponnsiii pecype]. URL: https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N55/086/47/PDF/N5508647.pdf?OpenElement (nata o6paruenus: 11.09.2022).
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nanaroii (nanee — npoext Konsenuuu)!>®. Crares |V npoekra KonBennun 3akperisiia
CJly4au OTKa3a B MPU3HAHUY U IPUBEICHNUHN B UCTIOTHEHUE MHOCTPAHHOTO apOUTPAsKHOTO
pemienus u Ob1a chopMyTUpOBaHa cieayroeM oopa3zom: «B npu3HaHuM U MPUBEICHUN
B HCIIOJIHEHHUE apOUTPAXKHOTO PEHICHUS 00IHCHO Oblmb OTKA3aHO, €CIM KOMIIETEHTHBIH
Opras, B KOTOPBIN MOJaHO XOJATalCTBO, YCTAHOBUT: €) YTO apOUTPakKHOE pEIICHHE, O
MPU3HAHUU WU MPUBEJACHUU B UCTIOJIHEHUE KOTOPOr0 XOJaTaiCTBYIOT, ObLIO OTMEHEHO
B CTpaHe, B KOTOPOH OHO ObUIO BbIHECEHO» (KypcuB Hail — E.K.). Takum oGpazom,
nepBOHaYaJbHO B mpoekre KOHBEHIMM HCMOIb30Bajachk 4Yerkas (OpMyIUpOBKa,
npeaycMaTpuBarolas 0TKa3 B MPU3HAHUM U MPUBEJACHUU B HCIIOJHEHUE OTMEHEHHOTO
apOUTPaKHOTO PEIICHHUS.

OmHako B KOMMEHTapHUsAX MPaBUTEIBCTB K TPoekTy KOHBEHIIMH BMECTO
(GOPMYIHPOBKH «IJOJKHO OBITh OTKAa3aHO» WHOTJA HMCIOJIb30BAJICS WHOW BapUaHT —
«MOYKET OBITh 0TKa3aHO»°. Tlocnennuii BapuaHT ObLI B3AT PaGoueii rpyImoli B kauecTBe
KOHEUHOH (DOPMyITHPOBKH, NPECTaBICHHOH B mpoekTe Hpro-MopKkckoil KOHBEHIHH
1958 r. ana npunstus Ha Kondepenmmu OOH no MexayHapoJaHOMY TOPTOBOMY
ap6uTpaxy, npoxoxusireii B Heio-Mopke (CIIA) ¢ 20 mast o 10 uronst 1958 r. (naiee
— Kondepenuus 1958 r.)*". Ipu stom B mponecce obcysxaenus texcra Hpio-Mopkekoit
KOHBEHIMH 1958 r. B MNpUHIMIE HE paccMaTpUBajlach CUTyalus, MpPU KOTOPOW
OTMEHEHHOE apOUTPaKHOE PEIIEHNE MOXKET OBITh MPUBEICHO B UCIIOJIHEHHE B KAKOM-
1160 rocyapcTBe.

Bbonee Toro, Ha 3acenanusx Koundepeniuu 1958 r. mpu 00Cy)1eHNUN MOTOKEHUS
00 OTKa3ze B MPU3HAHWUU U TPHUBEIACHUU B HCIOJHEHHUE apOUTPAKHOTO PEIICHHS I10

OCHOBAHMHAM HCOKOHYATCIIbHOCTH, OTMCHBI HWJIHM IIPHOCTAHOBJICHUA ap6HTpa>1<H0ro

15 UN  document -  E/C.2/373. 28  October 1953  [Electronic  resource].  URL:
https://undocs.org/Home/Mobile?FinalSymbol=E%2FC.2%2F373&Language=E&DeviceType=Desktop&LangRequested
=False (date of access: 11.09.2022).

1%  Hamp., UN document — E/2822/Add.4. 3 April 1956 [Electronic resource]. URL:
https://undocs.org/Home/Mobile?FinalSymbol=E%2F2822%2FAdd.4&Language=E&DeviceType=Desktop&LangReques
ted=False (date of access: 11.09.2022); UN document — E/2822/Add.6. 16 July 1956 [Electronic resource]. URL:
https://undocs.org/Home/Mobile?FinalSymbol=E%2F2822%2FAdd.6&Language=E&Device Type=Desktop&LangReques
ted=False (date of access: 11.09.2022); UN document — E/CONF.26/3. 10 March 1958 [Electronic resource]. URL:
https://undocs.org/Home/Mobile?FinalSymbol=E%2FCONF.26%2F3&Language=E&DeviceType=Desktop&LangRequest
ed=False (date of access: 11.09.2022).

157 TTox. OOH — E/CONF.26/L.43. 3 urons 1958 [Dnextponnsii pecypc]. URL: https://documents-dds-
ny.un.org/doc/UNDOC/LTD/N58/129/99/PDF/N5812999.pdf?OpenElement (nata obpamenus: 11.09.2022).
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penieHus ObII0 OTMEUEHO, YTO (PaKT MPUOCTAHOBJICHHS apOUTPAKHOTO PEIICHHUS JOJIKEH
IOBJI€YL 3a cO0OM OTKa3 B UcHoNHeHHU perieHus ™S, IIpencTaBisercs, YTO JaHHBIA
BBIBOJI HEOOXOIUMO PACTIPOCTPAHUTh U Ha OTMEHY apOUTPaKHOTO PEIIECHUs, TOCKOIBKY
pa3 MPUOCTAHOBIICHUE MPUBOJAUT K OTKA3y B UCIOJIHEHUH, TO OTMEHA apOUTPaKHOTO
penieHus TeM 0oJiee T0KHA MPUBOAUTH K 0003HAUYEHHBIM TIOCIIECTBUSM.

Jlymaertcs, 9To B Hpolecce oOCyXkueHHs mpoekTa Hplo-Mopkckoit KOHBEHIHH
1958 r. cocraButenu HE MOIIU MOPEANONOKUTH BO3HMKHOBEHUE CHUTYyallMHM, KOTJa
apOUTpaXKHOE pEIlICHUE, OTMEHEHHOE M0 MECTY €TI0 BBbIHECEHUs, OyleT HCIOJIHEHO B
KaKoM-Ti00 rocynapcrse. Ha MomenT npunstus Helo-Mopkckoii kousermmn 1958 T
MOMPOCTY HE CYIIECTBOBAJIO MpElE/IeHTa MPU3HAHUS W TPUBEJACHUS B HCIOJIHEHUE
OTMEHEHHBIX HHOCTPAHHBIX ApOUTPAXKHBIX PEHICHUM, IMOCKOJbKY JEeUCTBYIOLIUNA 0
npusstus Hero-Hopkekoil konBeHIuH 1958 T. MeXaHM3M HPU3HAHUS U IPUBEICHUS B
HCIIOJTHEHUE apOUTPAKHBIX PEIIeHUN, OCHOBaHHBIN Ha JKeHneBckoi koHBeHInu 1927 r.,
HE MpeaycMaTpUBal BOZMOXHOCTH MCIIOJIHEHHUSI OTMEHEHHBIX apOUTPaKHBIX PEIICHUI.
Taxk, B mimt. «a» 1. 1 cT. |l XKeneBckoii koupeHM 1927 1. ycTaHABIMBAJIOCH CIEAYIOIICE:
«...B IPU3HAHUU U MPUBEJICHUH B UCIIOJHEHHUE apOUTPAKHOTO PEHICHUS Q0JIHCHO Oblmb
OTKa3aHO, €CJIM CYyJl He YOSIUTCSI B TOM: a) YTO apOUTPaKHOE pelIeHre ObLIO OTMEHEHO
B CTpaHe, B KOTOPO OHO ObLITO BhIHECEHO» (KypcuB Halll — E. K. ). JKeHeBckas KOHBEHITHS
1927 r. conepkaiia 4eTKy0 (POpMYIUPOBKY, MPEINUCHIBAIOIIYIO, YTO B TPUBEICHUH B
MCITOJIHEHHE OTMEHEHHOT'O apOUTPAKHOTO PEUICHUS TOJKHO OBITh OTKa3aHo.

B cBsi3u ¢ 3THM, cKopee Bcero, npu npuHaTii Hero-Mopkckoii konsenmuu 1958 T.
COCTABUTEM HE MPHUJIATN 3HAYCHUS HCTIOIB3yeMOi (GopMyIHpOBKE MIl. «e» M. 1 cT. V,
MPE3IOMUPYST €IUHCTBEHHO BEpPHOE TOJKOBAaHME — B MPU3HAHUW U TPUBEJACHUU B
HCITOJTHEHHE apOUTPAKHOTO PEIICHHSI TOJDKHO OBITH OTKA3aHO B CITy4ae, €CIM OHO ObLIO
OTMEHEHO IO MECTY BbIHECeHHs. Takum oOpa3oM, MPEeACTABISIETCS, YTO OII. «e» 1. 1 CT.

V Hsro-Nopkckoit koHBeHuuu 1958 1. mpenycMaTpuBaeT OTKa3 B IMPU3HAHUM U

18 UN document — E/CONF.26/SR.17 - E/2704 and Corr.1, E/CONF.26/L.31, L.37/Rev.1, L.43 and L.45. 12
September 1958 [Electronic resource]. URL:
https://undocs.org/Home/Mobile?FinalSymbol=E%2FCONF.26%2FSR.17&Language=E&Device Type=Desktop&LangRe
guested=False (date of access: 11.09.2022).
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MPUBEJCHUN B HCIOIHEHUE apOUTPAKHBIX PEIICHUH, OTMEHEHHBIX IO MECTY HX
BBIHECECHMUSI.

OngHako TMOMHUMO YKa3aHHOTO IIOJIOKEHHSI B  OTHOIICHUM MCIOJHEHUS
apOUTPaXHBIX pEIICHUH, OTMEHEHHBIX TI0 MECTy WX BBIHECCHHs, HEO0OXOIMMO
MpoaHaIN3UPOBAThH IPaBUia, yCTaHOBJIEHHBIE B I1. 1 cT. VII Hbe-fIOpKCKOﬁ KOHBEHIINU
1958 r.: «IlocTtanoBnenusa HacrosAmen KoHBeHIIMM He 3aTparuBarOT IEUCTBUTEILHOCTH
MHOTOCTOPOHHUX WM JBYCTOPOHHHMX COIJIAIICHUW B OTHOIICHUW TMPU3HAHUSA U
MIPUBEICHUS B UCIIOJTHEHHUE apOUTPpaKHBIX pelIeHu i, 3aKJTFOUECHHBIX
JloroBapuBaromuMucs l'ocygapcTBamMu, U He JUMAIOM HUKAKYIO 3AUHIMEPEeCOB8AHHYIO
CMOPOHY NPABa 80CNONL308AMBCA TIOOLIM APOUMPANCHBIM PeuleHUuemM 8 mom nopsioKe U
8 mex npeoeax, Komopwvle 00N)YCKAMC 3aKOHOM UTU MEHCOYHAPOOHBIMU 002080PAMU
cmpamsl, 20e UCHpAUBaemcs HNpuHAHue U npuseodeHue 6 UCHOJHeHUe MaKo2o
apoumpasicnozo pewernus» (Kypcus Hamt — E.K.).

OOpatuM BHMMaHUE Ha BTOPYIO 4YacTh JAaHHOTO TIOJIOXKEHUS, KOTOpOE
MPEUMYIIECTBEHHO HMMEHYEeTCsl KIay3yJloh «O0 TpUMEHeHUu Ooiiee OJaronpusiTHON
HOpMBI»™>°. HekoTOpBIE CIENMAIMCThI 110 apOuTpaxKy cuuTaioT, uro 1. 1 cr. VII Helo-
Hopkckoii koHBeHIMK 1958 T. mpeycMaTpHBaeT MpPaBO OCYLIECTBIATh MPU3HAHHE U
MpPUBEJCHUE B MCIOJHEHUE MHOCTPAHHOTO apOUTPaKHOTO PEIICHHS, B TOM YHUCJIE U
OTMEHEHHOI'0, B COOTBETCTBHM C HOPMaMHU HAaIIMOHAJIBHOTO MpaBa, YCTaHABIMBAIOIIUMU
6osee GnaronpusTHEI pexuM, yem Hpro-HMopkekas konsenmus 1958 r.160

B npakTuke rocyapcTB BCTPEUAIOTCS Clly4yau, KOrja rocy/1apCTBEHHBIN Cy[ Mpu
PAacCCMOTPEHUH XOJ1aTaiiCTBa O MPU3HAHUU U MPUBEICHUU B UCIIOJTHEHUE UHOCTPAHHOTO
apOUTPaKHOTO PEIICHUSI, OTMEHEHHOTO 110 MECTY BBIHECEHUS, TPUBOUT B UCTIOJTHEHUE
no106HOe pemenne co cchuikoif Ha 1. 1 cr. VII Hero-Mopkckoii korBertmm 1958 T.

Hampumep, TakoBeiM siBisieTcs eno Societe Pabalk Ticaret Limited Sirketi v. Sociéte

159 Van den Berg A.J. The New York Convention of 1958: An Overview // Enforcement of Arbitration Agreements
and International Arbitral Awards: The New York Convention in Practice (Emmanuel Gaillard & Domenico Di Pietro, Eds.).
2008. P. 66; Gaillard E. The Relationship of the New York Convention with other Treaties and with Domestic Law //
Enforcement of Arbitration Agreements and International Arbitral Awards: The New York Convention in Practice
(Emmanuel Gaillard & Domenico Di Pietro, Eds.). 2008. P.69-70.

160 Gaillard E., Siino B. Enforcement under the New York Convention // Global arbitration review. The Guide to
Challenging and Enforcing Arbitration Awards, 2019. P. 98; T'oabckuii JI.I'. IlpusHanue ¥ NpUBEIEHUE B HCIIOJHEHHE
apOUTPaKHBIX PEIICHUH, OTMEHEHHBIX CYIOM MECTa UX BBIHECCHHUS: AUC. ... KaH.. opu. Hayk. C. 136.
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Norsolo®!. B nannom nene ¢panmysckuii Cys paccMaTpHBal BOIPOC 00 HCIIOJIHEHUH
apOUTPaKHOTO PEIICHHUsI, KOTOPOe OBLJI0O YaCTUYHO OTMEHEHO ABCTPUHCKUM CYIOM.
dpaHIy3ckuit ¢y co ceblikoii Ha cr. VII Hoto-HMopkekoit konBennuu 1958 r. npumen k
BBIBOJIY, YTO Cy/bsl HE BIOPAaBE OTKAa3aTh B WCIOTHEHUH WHOCTPAHHOTO OTMEHEHHOTO
apOUTPaKHOTO PELICHUS, €ClIM 3aKOHOAATEIbCTBO €r0 TOCyAapcTBa 3TO JomyckaeT. B
UTOTE CY/I, UCTIOJIL3YS MOJIOKEHUS (PAHITY3CKOTO 3aKOHOAATENBCTBA, IPU3HAI U PUBETT

B MICIIOJIHEHHE apOMTPAKHOE PEIICHHIE, OTMEHEHHOE aBCTPHHCKUM Cy10M %2

. B pemiennn
no neny PT Putrabali Adyamulia v. S.A. Rena Holding cyn npuien k aHagioruyHomy
BEIBOY %%, ®Dpanuyscknii cyn, npumenns monoxenns 1. 1 cr. VII Hero-Hopkckoit
KOHBEHIMHU 1958 T. ¥ MOJIO)KEHUS CBOEr0 HAIMOHAJILHOTO 3aKOHO/1aTEJIbCTBA, MPU3HAI U
MpUBEN B UCTIOJIHEHUE UHOCTPAaHHOE apOUTPakKHOE pelIeHUuEe, OTMEHEHHOE aHTJIMHCKUM
CYJIOM.

B nene Sovereign Participations International S.A. v. Chadmore Developments Ltd
AnennsunoHHbId cyn JIrokcemOypra takxke cocnaincs Ha 1. 1 cr. VII HbIO-ﬁOpKCKOfI
KOHBeHIIMM 1958 T. M ycTaHOBWJ, YTO JaHHOE TOJOKEHHE 3aKperuisieT Haubolsee
OJIaroNpUATHBIA PEXKUM U TEM CaMbIM MPEIOCTABISET BO3MOXKHOCTH HCIOJHSTD
MHOCTpPaHHbIE apOUTPaKHbIE PEIICHUS B MAKCUMAJIIBHOM KOJIMUECTBE Cily4yaeB. B cBs3u
C 3TUM CYJ] MOKET NPUBECTH B HCIIOJIHEHWE WHOCTPAHHOE OTMEHEHHOE apOUTpakHOe
pelmieHre B COOTBETCTBUHM C HOPMaMH CBOEr0 HAlIMOHAJIBHOIO 3aKOHOJATEIbCTBA,
KOTOpBIE HE MNPENyCMaTpUBAIOT B KAa4eCTBE OCHOBAaHMs U1 OTKa3a B INPU3HAHUU U
NPUBE/ICHNU B UCTIOJHEHHE HHOCTPAHHOTO apOUTPAKHOTO PELICHUS] OTMEHY M000HOI0
pemenusa®,

Bumecte ¢ TeMm npu npumenennn 1. 1 cr. VII Helo-Mopkckoit konsentmn 1958 T
CyJbl IPUXOIWIN U K HHOMY BbIBOAY. B nene Pemex v Commisa AneuianuoHHbINA CyA

JlrokcemOypra otrmetun, uro Hbro-Uopkckas konBenmust 1958 1. He 3ampernaer

UCII0JIB30BaTh 0oJiee OIArOoNpHUsATHYIO HOPMY B OTHOLIEHUU MTPU3HAHUS U IPUBEJICHUS B

161 Société Pabalk Ticaret Limited Sirketi c. Société Norsolor.

162 Opnaxo BIOCHEACTBUM peEllleHHe aBCTPUICKOro cyjga 06 OTMEHe apOMTPa)KHOro pelleHHEe ObLIO OTMEHEHO
BLIH.IGCTOSIH.[eﬁ HHCTaHHHeﬁ, 1 B PE3YJIbTATE IOJYYWUIOCH, YTO BO Q)paHHYSCKOM MPABOIIOPAAKE CYHICCTBYCT HeﬁCTBHTeHBHOC
HWHOCTpaHHOE apOUTpa)KHOE peIIeHHe.

163 Société PT Putrabali Adyamulia v. Société Rena Holding et Société Moguntia Est Epices.

164 Sovereign Participations International S.A. v. Chadmore Developments Ltd. Court of Appeal, Luxembourg, 28
January 1999 // Yearbook Commercial Arbitration. 1999. Vol. XXIV. P. 715.
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UCIIOJJHEHUE  WHOCTPAaHHOrOo  apOuTpakxHoro pemeHus. B 3akoHomarenabCcTBe
JltokcemMOypra NpeaycCMOTPEHO HCIOJb30BaHUE Oojiee OJaronpusiTHOW HOPMBI NPU
NpU3HAHUM WM TIPUBEACHUHM B MCIIOJIHEHHE WHOCTPAHHBIX apOUTPaXKHBIX pPELICHUI.
[lapamienbHO € ATUM YCTaHOBJIEHO, YTO HAIIMOHAJIBHBIE IIOJOKEHUSA ACHCTBYIOT B
COOTBETCTBUM C HOPMaMH MEXIyHApOAHBIX KOHBeHUMHU. [ToaToMy cyany HEoOXoaumo
PYKOBOJICTBOBaThCs TonoxeHusaMu Hpro-Mopkekoii kosenmum 1958 1. B pesynsrare
Cyll OTKa3aJl B IMPU3HAHUM W TMPUBEJACHUH B HCIOJHEHHWE apOUTPAaKHOTO PEIICHHS,
OTMEHEHHOTO MEKCUKAHCKUM Cy1oM 1%,

HexoTopsle yueHsle monaraioT, uro 1. 1 cr. VII Heto-Mopkckoii kousermmu 1958
I. HE MPHUMEHSETCS IMpPU HCIOJIHEHHUH HMHOCTPAHHBIX AapOUTPAaKHBIX PpELICHUH,
OTMEHEHHBIX 10 MecTy uX BbiHeceHus. [Ipodeccop HO.O. MonacTeipckuii, aHaau3upys
nanHyto HopMy Hbro-Mopkckoii konBeHImu 1958 T., IPUXOIUT K BHIBOAY, YTO OHA HE
YCTaHABJIMBAET «BO3MOYKHOCTH IMPUMEHUTH IPYTYIO CHUCTEMY HOPM ISl OLEHKHU TOTO,
HAJI0 JIM IPUHYIUTEIBHO UCIIOJIHATH PEUICHHUE, WM TOTO, IIPABOMEPHO JIM €70 B IPYroi
ctpane orMeHmm» %, IllBeitnapckuii cnienuamict K. Kox cuuraer, 4To MCmonHeHUE
MHOCTPaHHbIX apOUTPAKHBIX PELIEHUH Ha OCHOBAHUU HALlMOHAJIBHBIX CTAHAAPTOB UJET
B 06x01 Hero-Mopkckoii kousermmy 1958 T., TOCKOJIBKY HE COOTBETCTBYET OIHOM U3 ee
IVIABHBIX 3a7a4 — MEXKAYHAPOAHON TAPMOHM3ALUU MPABUII, KACAIOUIUXCS IIPU3HAHUA U
IpHBeIeHHs apOUTPAKHBIX PELIEHUI B HHOCTPAHHBIX TocyaapcTBax e,

Bbosee Toro, mojoxkenus, anaaoruyneie m. 1 ct. VII HLIO-PIOpKCKOﬁ KOHBEHIIMH
1958 r., conepxanuch B cT. V JKeneckoit kouBeHunu 1927 r. IIpu stom B XKeneckoit
KOHBeHIUH 1927 r. 6bL1 IpeTyCMOTPEH OTKAa3 B IPU3HAHUH U IPUBEICHUH B HCTIOJTHEHHE
OTMEHEHHBIX apOuTpaxubix pemeHuil. [lo mHenuto ¢paniysckoro ydenoro X.I.

I"apaBu, ct. V JKeneBckoil koHBeHUMH 1927 T. SIBHO HE yCTaHaBIMBajla BO3MOXKHOCTH

NPUMEHUTH OoJiee OJIArONPHUATHYIO HOPMY HAllMOHAJBHOTO 3aKOHOJATENbCTBA U

165 pemex — Exploracion y Produccion v. Corporacion Mexicana de Mantenimiento Integral, S. de R.L. de C.V.

166 Monacterpekuii FO.D. Tlpenenn! geifcTBus CyneOHBIX akTOB 006 OTMeHe apOuTpaxHbIX pewenmit // Liber
amicorum B gects 50-netust A.H. JKunbmosa. TpaHcrpaHHIHBIN TOProBhIi 060poT 1 paBo / CocT. u Hayd. peaakTopsl: A.U.
Mypanos, B.B. [Inexanos. M. : Undporponuk Meana, 2013. C. 151.

167 Koch C. The Enforcement of Awards Annulled in their Place of Origin:The French and U.S. Experience // Journal
of International Arbitration. 2009. No 26(2). P. 287.
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MPUBECTH B HCIOJIHCHUE apOWTpaXHOE pEIICHHE, OTMEHECHHOE TI0 MECTYy €ro
BeIHECEHMS %,
B mpouecce pa3paboTku Tekcra Hpro-Mopkckoit kouBeHuun 1958 r. Bompoc o
BO3MOKHOCTH NPUBEIACHUSA B UCHOJHEHME Ha ocHOBaHWu 1. 1 ct. VII ormMeHeHHOTrO

apOMTPaXKHOTO pEIICHUS CIEHMAIbHO He o0cyxaanca .

[IpencraBnsgerca, d4TO
coctaputenn Hpro-Mopkckoit koHBeHnum 1958 T. ¢ yuerom ombita JKeHeBcKoif
KOHBeHIIMM 1927 r. u cyAeOHOW NpakTUKU HE MpernoJiarald NpUMEHEeHHe Oosiee
0JIaronpUATHON HOPMbI HAIIMOHAJILHOT'O 3aKOHO/IATENIbCTBA B OTHOLLEHUHU MPU3HAHUS U
NPUBEACHUS B HCIOJHEHUE MHOCTPAHHOTO apOUTPaKHOrO PEHIeHUs, KOTOpPOe ObLIO
orMeHeHo. K ToMy ke npuMeHeHue 0oJiee 0JIaronpusTHBIX MOJI0KEHUH HalMOHAIBHOTO
3aKOHOJATEIbCTBA HE CIOCOOCTBYET YCTAHOBJIEHUIO €IUHOOOPA3HOTO MPAaBOBOTO
PEKKMMa MCIIOIHEHHS apOUTPaXKHBIX pernenuii’’?,

JlaHHBIH BBIBOJ ObLT oTpakeH B jnejie Baker Marine Nig Ltd v. Chevron Nig Ltd, B
KOTOPOM aMEPHUKAHCKUU CyJ OTKa3ajl B NIPU3HAHUU W NPUBEICHUU B UCIOJHEHUE JIBYX
apOUTpaXHBIX pEIIECHUI, BBIHECEHHbIX B HuUTrepun M OTMEHEHHBIX HUTE€PUHUCKUMHU
cynamu’’t. JIoBO CTOPOHEI O TOM, YTO OTMEHEHHBIE APOUTPAXKHBIE PEILEHHUS MOTYT OBITH
IIPU3HAHBI B COOTBETCTBHU CO CT. VII Hbm—ﬁopKCKoﬁ KoHBeHIIMKU 1958 T., ObBLI
orBepruyT. Cy puien K BbIBOAY, YTO «C NPAKTUYECKON TOUKH 3PEHUS MEXAaHUYECKOE
IPUMEHEHWE BHYTPEHHET0 apOUTPaXHOIO 3aKOHOJATENbCTBA K HHOCTPAHHBIM
pemieHuAM B cooTBeTCcTBUM ¢  KOHBEHIMENM MOXET CEepbEe3HO IOAOpBATH
OKOHYATEIbHOCTh M PETYJSPHO IPUBOAWTH K IPOTUBOPEYMBBIM pemieHusaMm. Eciam
CTOpPOHA, Yb€ apOUTpPaXHOE pelIieHHe ObUIO OTMEHEHO B MECTE BBIHECEHUS pEIICHHUS,
MO’KET aBTOMAaTHUECKH IOOUTHCS MPUBEACHHS PELICHHS B UCIIOJHEHUE B COOTBETCTBUU

C BHYTPEHHHUM 3aKOHOJATEIHCTBOM JAPYTHX TOCYAapCTB, MPOUTPABINAs CTOPOHA OyaeT

HMCTb BCC€C OCHOBAaHUA IIPCCIICAOBATL CBOCTO IIPOTHUBHHKA «IIPHUHYAWUTCIIbHBIMU

168 Gharavi H.G. The international effectiveness of the annulment of an arbitral award. Kluwer law international,
2002. P. 75.

169 PykoBocTBO M0 KOHBEHLMY O MPU3HAHUM U IPUBEICHUM B UCIIOIHEHHE MHOCTPAHHBIX apOMTPasKHBIX PELICHUH
1958 1. C. 340.

170'van den Berg A.J. The New York Arbitration Convention of 1958. T.M.C. Asses Institute, The Hague. 1981. P.
83.

11 Baker Marine Nig Ltd v. Chevron Nig Ltd, No. 97-9615, 97-9617, United States Court of Appeals, Second
Circuit, 12 August 1999 [Electronic resource]. URL: https://caselaw.findlaw.com/us-2nd-circuit/1011705.html (date of
access: 11.09.2022).
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JICUCTBUSMH U3 CTPAHBI B CTPAHy JI0 T€X IMOP, TOKa HE OyIET HAWIEH Cy/l, €CIIU TAKOBON
MMeeTCs, KOTOPBIA 00eCIeunT HCIIOaHEHHEN 2,

Ha Kougepenuun 1958 r. Gbuta oTMedeHa ocHOBHas ueib Hpro-HMopkckoit
KOHBeHIIMH 1958 T. — ycTaHOBIEHUE OBICTPBIX, MPOCTHIX, YETKUX U APPEKTUBHBIX
IpoLEeAyp 110 Pa3pelICHUI0 Pa3HOIIACHH B JENOBBIX OTHOIIEHHAX'’S, OueBUIHO, YTO
moA00HbIE TPOLIEAYPHl HAMpPABICHbl HA HEAOMYCTUMOCTh CUTYyalldd, IPU KOTOPOMl B
OJIHOM TOCYJapCTBE OTMEHEHHOE apOUTPANKHOE PEIICHUE HE TOJIC)KUT UCTIOTHEHUIO, a
B JIPyTOM — IPU3HAETCS U MPUBOJAUTCS B ucrnonHeHue. OnuH u3 paspadotuukoB Helo-
Hopkckoit korBeruuu 1958 r. mpodeccop I1. Canzepc yxe mocie NPUHATUS JaHHOM
KOHBEHIIUU OTMETUJI, YTO OTMEHA apOUTPaKHOTO PEIICHUS MPUBOJUT K OTKA3y B €ro
MIPU3HAHUU U TIPUBEJICHUH B UCIIOJIHEHUE B HHOCTPAHHOM T'OCYJIapPCTBE B COOTBETCTBUU
Cc Hbm-ﬁopKCKoﬁ KOHBeHIIUeH 1958 1., «1ocKoabKy apOUTPakHOTO pelieHust 00JIbIle HE
CYIIIECTBYET, a MPUBEJICHUE B UCIIOTHEHUE HE CYIIECTBYIONIETO apOUTPAKHOTO PEIICHUS
ObLJI0O ObI HEBO3MOKHBIM HIIU JaKe MPOTUBOPEUMIIO OBl MyOJIUYHOMY MOPSAJIKY CTpaHbl
ucronHeHus»t 4,

TakuM 00pa3oM, MPUHMMAs BO BHMMaHHE MCTOpUio mpuHsATHs Hblo-Mopkckoii
KOHBEHIMU 1958 T., TOTMKY U B3aUMOCBSI3b €€ MOJ0KEHUM, a TAKXKE CMbICIT, 3aJ105KEHHbBIN
B OCHOBY  MEXIyHapOJHO-NIPAaBOBOIO M  HAIMOHAJIBHOTO  PETYJIUPOBAHUSA
TpaHcrpaHuyHoro asuwxeHus MKA, cnenyer nHTeprnpeTupoBaTh HOPMBI HLIO-PIOpKCKOI‘x’I
KOHBeHIMH 1958 r., KaKk IpeAnuchIBalONIME OTKa3 B MNPU3HAHUU U TPUBEICHUHU B
WCIIOJIHEHHE HWHOCTPAHHOTO apOUTPaXHOTO pPEIIeHUs, OTMEHEHHOTO IO MECTy €ro
BbIHECEHUS. lcrosib30BaHWME B  TEKCTE HL}O-ﬁOpKCKOﬁ KoHBeHIIUH 1958 T.
CJIOBOCOYETAHUS «MOJKET OBITH OTKa3aHO» SBHO OBUIO JIEKCHYECKOH OIIMOKOM,
MOCJEACTBUS KOTOPOM B MOJHON MEpe B TOT MOMEHT HE ObUIM MPOTyMaHBbI.

Hapsny ¢ Helo-Hopkckoii koBeHImeii 1958 T. BOpoc Npu3HAHUS ¥ NPUBEISHUS

B HCIOJHEHHE OTMEHEHHOIo apOUTpakHOro pelieHus perynupyer EBpomnelickas

172 1pid.

173 UN document — E/CONF.26/SR.6 - E/2704 and Corr.1, E/2822 and Add.1 to 6, E/CONF.26/2, 26/3 and Add.1,
26/4, 26/7, E/CONF.26/L.6  to L.12. 12 September 1958 [Electronic resource]. URL:
https://undocs.org/Home/Mobile?FinalSymbol=E%2FCONF.26%2FSR.6&Language=E&Device Type=Desktop&LangReq
uested=False (date of access: 11.09.2022).

174 an den Berg A.J. Should the Setting Aside of the Arbitral Award be Abolished? P.16.



64

koHBeHus 1961 r., npunsitas EBponelickoii sxoHomuueckon komuccueit OOH. Cnenyer
3a1aThCs BOIPOCOM, MOYEMY MPU HAIMYUHM YHHUBEPCAIbHON KOHBEHIIMU MPAKTUYECKH
napajuieIbHO Obliia pazpaboTaHa SIBHO NyOiMpyromias ee peruoHaibHass KOHBeHIus? B
3axmountenbHoM akte Kondepenmuum 1958 r. oTmeuanoch, 94TO CHOCOOCTBOBAThH
yBeIM4YCHUIO I(P(HEKTUBHOCTH apOUTpaska MpH pa3pelieHnHd TPaHCTPAHUYHBIX CIIOPOB
JOJKHBI M UHBIE JOTIOJHUTENBHBIE MEPHI, IOMUMO HL}O-fIOpKCKOﬁ Konsenmnu 1958 r.
B uactHOCTH, OOpamajioch BHHUMaHHE Ha 0030p BO3MOXKHBIX MEpP ISl YBEIUYCHHS
3 PeKTUBHOCTH apOUTpaxka Mpu pa3pelieHnH YaCTHOMPABOBBIX CIIOPOB, COCTABICHHbIN
IenepanbupiM cekperapem OOH'™.  Bpuim oTrMmeueHbl CPOpPMYIMPOBAHHBEIE B HEM
MPEJIOKEHUST B OTHOIIEHHM BO3MOXHBIX CIIOCOOOB, TIPU TOMOIINM KOTOPBIX
MIPABUTEJILCTBEHHBIC U APYTHe OpraHU3allui MOTYT COJEHCTBOBATh OoJiee Y(PPEeKTUBHO M
nestenbHocTt MKA. Tak, Obuto oOpalieHOo BHUMaHHE Ha paboTy, KOTopas YxkKe
MPOBOJUTCSA PErHOHANBHBIMUA SKOHOMUYecKkuMHU Komuccusimu OOH (B Tom yucne EQK
OOH) no pacnpocTpaHeHHIO CBeIEHUNH 00 apOUTPaKHBIX 3aKOHAX, NPAKTUKE WU
anmapare, 4YTO JOJDKHO 3HAYUTENbHO CHOCOOCTBOBAaTh IMpOrpeccy B 00yacTu
KoMMepueckoro apoutpaxka. I[lo Bceil BHAMMOCTH, HapsIy C YHUBEpPCAIbHOM
KOHBEHIIMEH ObLIO pelieHo pa3padaThIiBaTh MEXIYHAPOIHbBIE JOTOBOPHI B PETHUOHAX.

EBponeiickas konBeHmms 1961 T. mo cpaBrenmio ¢ Hpro-Mopkckoii KoHBeHImet
1958 r. ycranaBnuBaet Oosiee AETallbHOE PETYyJIHPOBAHHWE B OTHOIIECHWW MPU3HAHUS U
MIPUBEJICHUS B UCIIOJIHEHHE OTMEHEHHBIX apOUTpakHBIX perienuil. B wactHoctw, cr. |X
EBponelickoil kouBeHIIMU 1961 r. mpegycmaTpuBaeT cienyrouiee nonoxenue: «OTmeHa
apOUTPaXKHOTO PEIICHUs, IMOANANAoNIero moa aciicTBue HacTtosmel KoHBeHInm, B
onHoM u3 ['ocynapcTB — yuactHukoB KoHBeHIIUU 6y0em A61amucs npuuunol omxkasa 6
NPUBHAHUYU UTU UCNOJHEHUU 2Mo20 peuienuss 6 opyaux I ocydapcmeax — yuacmuukax
Hacmosaweu Koneenyuu TONBKO NMPHU YCIOBHUH, YTO OTMEHA apOUTPAKHOTO PEIICHUS
ObL1a npousBeneHa B ['ocyaapcTBe, B KOTOPOM WIIM IO 3aKOHY KOTOPOT'O 3TO pEUIEHUE
OBLJIO BBIHECEHO, W JHIIb 10 OAHOMY U3 CIEAYIOIIMX OCHOBAaHUM: ...» (KypCUB Hall —

E.K.). Yka3zaHHOE MOJIOKEHUE TMPEACIbHO YETKO YCTAaHABJIMBAET, YTO B HCIIOJIHEHUU

5 Jlox. OOH -  E/CONF.26/6. 1|  Mas 1957  [DnekrpomHwii  pecypc].  URL:
https://undocs.org/Home/Mobile?FinalSymbol=E%2FCONF.26%2F6&Language=E&Device Type=Desktop&LangRequest
ed=False (gara obparuenus: 14.09.2022).
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OTMEHEHHOr0 apOUTPaKHOTO pEIIeHUs JIOJDKHO ObITh OTKazaHo. Ilpu sToM
rOoCyJIapCTBEHHBIN CyJl JOJKEH OTKa3aTh B MPU3HAHWUU W NMPUBEJICHHH B HCIOJHEHUE
apOUTPAXHOTO PELIECHUS TOJBKO B TOM Cilydae, eclid apOUTpaKHOE peuieHHe ObLIOo
OTMEHEHO TI0 OJTHOMY U3 chopmynupoBaHHbIX B CT. | X EBpomeiickoit konBenmmu 1961
I'. OCHOBaHUMU.

Ormetnm, uto B Hblo-Hopkckoii komBenmmu 1958 T.  comepxkurcs
HEIOCJIEI0BATEIbHOE  PEryJMPOBAHUE HCIIOJHEHUS OTMEHEHHBIX apOUTpa)KHbIX
pELICHMI, a TaK’KE B €€ MOJOKEHUAX OTCYTCTBYIOT OCHOBAHHSI OTMEHBI apOUTPAKHOTO
pelieHrs, OTMEHa MO KOTOPhIM MPHUBOAUT K OTKAa3y B MPHU3HAHUM WU TMPUBEJACHUU B
UCIIOJIHEHHE apOUTpaKHbIX pelieHuil. Takum obpa3om, nosydaercs, yto EBponeiickas
KOHBeHIIUS 1961 r. SBIIETCS TOKYMEHTOM C O0Jiee MOCaeI0BaTeIbHON periaMeHTalue
B OTHOLIEHHMH UCIIOIHEHHS OTMEHEHHBIX apOMTPaKHBIX pemeHuiil’®,

[Tockosbky Hbm—ﬁopKCKaﬂ koHBeHIUA 1958 1. u EBpomneiickas kouBeHuus 1961
I. YCTaHAaBJIMBAKOT pPA3JIMYHbIC PEXKUMBI INPU3HAHUSA WU TNPUBEACHUS B HCIIOJIHEHUE
apOUTPaXKHBIX PEIICHHW, OTMEHEHHBIX IO MECTY BBIHECEHMS, CIIEIYET ONpPENEIUTh,
MOJIOKEHUS] KAKOTO MEXTyHApOIHOTO JIOrOBOpa OyayT IPUMEHSTHCS B CUTYaIlMH, KOrAa
rocyJ1apcTBa SBJISIIOTCS YYaCTHUKAMU OJTHOBPEMEHHO ABYX KOHBeHUHU. Ha 3TOT cuer B
n. 2 cr. IX EBponelickoil koHBeHIIMU 1961 T. comepkuTcs crnenuaibHOE MPaBUIIO,
npeaycMaTpuBaroniee npuMeHenue EBpomneiickold konBeHuun 1961 r. B ciyuae
NPEABSABICHUSI K HCHOJHEHUI0O B HWHOCTPAHHOM TOCYyAapCTBE OTMEHEHHOIO
apOUTPaKHOTO PEIICHUS.

HecmoTpst Ha cymiectBoBanue EBpormeiickoil koHBeHUIMH 1961 1., mosoxeHus
KOTOPOM  YCTaHABIMBAIOT YETKYIO pErjJaMEHTAlMI0 HWCIOJHEHHUS OTMEHEHHBIX
apOUTPAXHBIX pPEIICHUH, B TOJABIAIONIEM OONBIIMHCTBE CIy4yaeB MpPU3HAHUE U
MPUBEJEHUE B HMCIOJHEHHE HHOCTPAHHBIX apOUTPAXKHBIX PEUIEHUH MPOMCXOAUT Ha
ocroBanny Hero-HMopkckoit korsermyu 1958 r. JlaHHAs CHTYaIus 00BbACHAETCS TEM, UTO

B Heto-Mopkckoit konBeHuu 1958 r. yyacTByeT ropas3ao 0oJbliee YUCI0 rocy1apCTB —

176 Born G.B. International Commercial Arbitration, 2nd ed. Kluwer Law International. 2014. P. 248.
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172 rocynapcrsal’’, B To Bpems Kak ydacTHMKaMu EBponeickoli KOHBEHIUH SBIISIOTCS
mumsb 31 rocymapersot’®,

TakuM o6pasoMm, monoxkenuss Hpio-HMopkckoit komBeHrmn 1958 r. He
COOTBETCTBYIOT OINTHMAJIBHOMY IIPABOBOMY MEXAHWU3MY IIPU3HAHUSA U IPUBEACHUS B
UCIIOJTHEHUE HWHOCTPAHHBIX apOUTPaXHBIX PELICHUH, KOTOPBIA OBLI BIIOCIEACTBUH
BbIpaOoTaH EBpornelickoil koHBeHIMer 1961 r. D1o cBsA3aHO ¢ TeM, YTO B MII. «e» M. | CT.
V Hero-Hopkckoii xoHBeHrmu 1958 T. He NpeIycCMOTPEH OTKa3 B HCIOJTHEHHH
OTMEHEHHBIX apOUTPaXHbIX peuieHud. OQHAKO HHTeprpeTanus MnonoxeHuid Hbro-
Hopkckoii koHBeHIMK 1958 T. mo3BONAET NPUITH K BBIBOAY, YTO B NPHU3HAHHU U
MPUBEJAEHUU B UCIIOJTHEHUE MHOCTPAHHOIO ApOUTPAKHOIO PELIEHUSI, OTMEHEHHOTO 110
MECTY €r0 BbIHECEHHUS, JOJKHO OBITh 0TKa3aHo. [Ipu 3ToM B Hb}o-ﬁopKCKoﬁ KOHBEHLINU
1958 r. ycTaHOBIIEHO, UTO OTMEHA apOUTPAKHOTO PEIEHUS JOJKHA OBITh OCYIIIECTBICHA
«KOMIIETEHTHOM  BJIACTBIO», HO HE PETJIAMEHTUPOBAHbl OCHOBAaHHMS  OTMEHBI
apOUTPaXKHOTO PELIEHMs, KaK 3TO cenaHo B EBponeiickoil konBeHuuu 1961 r. B cBs3u
C TUM IPEACTABIAETCS HEOOXOAMMBIM PACCMOTPETH MOHATUE «KOMIIETEHTHAsI BIACTh»,

d TAKXKC IIPOAHAJIN3UPOBATE OCHOBAHUS OTMCHBI ap61/ITpa}KHOFO peUICHUA.

§ 2. llonamue KomnemenmHuol 61ACMU, OCYULeCMEAAIOULEIL OMMEHY

apoumpa’scHo20 peuienus

B Hero-Mopkckoit kouBennuu 1958 T. B . «e» 1. 1 ¢T. V yCTaHOBIEHO, 4TO OTKA3
B MIPU3HAHUY U MIPUBEJICHNUN B UCIIOJIHEHHE apOUTPAKHOTO PEIICHHS BOBMOXKEH TOJIBKO
B TOM ClIy4ae, eclii apOUTpakHOE pelieHrne ObLI0 OTMEHEHO «KOMNEMEeHMHOU 81ACTbI0
CTpaHbl, IJIe OHO ObUIO BHIHECEHO, WJIM CTPaHbI, 3aKOH KOTOPOU MPUMEHSIETCS» (KypCUB
nam — E.K.). IIpu stom B Heto-Mopkckoit kouBeHIun 1958 T. He pacKphIBaeTCs MOHATHE

«KOMIICTCHTHAas BJIaACTb».

17 Craryc Tekcros: KoHBEHIMS O IIPU3HAHUU M NPUBEJEHUU B UCIIOJHEHHE MHOCTPAHHBIX apOUTPaXKHbIX PELIEHUIH
1958 T. [DnexrponnsIii pecypc]. URL:
https://uncitral.un.org/ru/texts/arbitration/conventions/foreign_arbitral awards/status2 (maTa obpamenns: 14.12.2022).

178 Status: European Convention on International Commercial Arbitration, 21 April 1961 [Electronic resource].
URL: https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY &mtdsg_no=XXII-2&chapter=22&clang=_en (date of
access: 14.12.2022).
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B ropuaudeckoit Hayke U cy[eOHONM TpakTUKe Oblla BhIpaOOTaHa IMO3WIIMS, B
COOTBETCTBHMM C KOTOPOW TMOJI KOMIETEHTHOW BJACTbIO B JIaHHOM Clly4ae
MOApPa3yMEBAETCA CyJ, YIOJHOMOYEHHBII B KOHKPETHOM TOCYJapCTBE pa3peuiaTh
BOIIPOC 00 OTMEHE apOUTPAKHOrO perreHus >,

BmecTte ¢ TeM MNOHSTHE «KOMIIETEHTHasi BJIACTb» MOXHO HWHTEPIPETUPOBATH
nocpeAacTtBoM mnoJoxkeHuid Tumooro 3akona IOHCHUTPAIL 1985 r., B m. 2 cr. 34
KOTOPOTO 3aKpEIUICHO, UYTO «apOUTPAKHOE PEIICHUE MOXKET OBITh OTMEHEHO CYJIOM,
YKa3aHHBIM B cTathe O...». B cBoro ouepenp, cr. 6 Tunosoro 3axkona FOHCUTPAJII 1985
. COAEPKUT ClIeyrouiee nojoxenne: « DyHKInN, YKa3aHHbIE B ... IIYHKTE 2 CTaThu 34,
OynyT BBINONHATHCS... [Kaxkmoe rocygapcTBo, BBOAsIIEE B JCHCTBUE HACTOSIIUM
TunoBol 3aKoH, yKa3bIBAET CYyJ, CyAbl WM, KOTJa 3TO YKa3aHO B TEKCTe 3aKOHA, UHbIE
OpraHbl, KOMIIETEHTHbBIC BBIMOJHATH Takue QyHKIMH.]». Kak mpaBuio, rocygapcTsa B
CBOEM HAIlMOHAJILHOM 3aKOHOJATEIhCTBE YCTAHABJIMBAIOT, YTO (YHKIMHU 1O OTMEHE
apOUTPaXKHOTO PEIICHUS BBIMOJHIIOTCA TOCYIAapCTBEHHBIM cyaoM. Hampumep,

0J00HOE PEryIMpOBaHUE YCTAHOBICHO B TaKMX TIoOCyAapcTBax, kak baxpein'®,

84 185, I[aHI/ISI]'SG,

Bpyneii-Japyccanam®®l, Benecysna®®?, I'epmanusa'®, I'onkonr'®, TI'penus

179 Van den Berg A.J. Annulment of Awards in International Arbitration. P. 138; PykosoactBo no KonseHuuu o
MIPU3HAHUY W TPUBEACHUN B UCIIOJIHEHHE HHOCTPAHHBIX apOMTPakHbIX pernenuit 1958 r. C. 244,

180 The  arbitration law 2015 No O Bahrain [Electronic resource]. URL:
https://bahrainbusinesslaws.com/laws/Arbitration-Law (date of access: 01.10.2022). Art. 3.

181 International  arbitration order 2009. Brunei Darussalam  [Electronic  resource]. URL:
https://www.agc.gov.bn/AGC%20Images/LAWS/Gazette PDF/2009/EN/s035.pdf (date of access: 14.11.2022). (a) 36.

182 ey de Arbitraje Comercial of 7 April 1998 Ne 36 430. Venezuela [Electronic resource]. URL: http://ww.ftaa-
alca.org/busfac/comarb/Venezuela/Larbcom_s.asp (date of access: 14.11.2022). Art. 43.

18 Code of Civil Procedure as promulgated on 5 December 2005. Germany [Electronic resource]. URL:
https://www.gesetze-im-internet.de/englisch_zpo/englisch_zpo.pdf (date of access: 01.10.2022). Sec. 1026, 1059.

18 Laws of Hong Kong, Cap. 609 of 1 June 2011 No. 38. [Electronic resource]. URL:
https://www.elegislation.gov.hk/hk/cap609 (date of access: 01.10.2022). Art. 2.

185 Greek Code of Civil Procedure 1995 No 503 [Electronic  resource]. URL:
https://www.uv.es/medarb/observatorio/leyes-arbitraje/europa-resto/grecia-ccp-domestic-arbitration.pdf (date of access:
01.10.2022). Art. 897.

186 Danish arbitration act of 24 June 2005 No. 553 [Electronic resource]. URL: https://voldgiftsinstituttet.dk/wp-
content/uploads/2015/01/danish_arbitration_act_2005.pdf (date of access: 01.10.2022). Sec. 37.
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187 188 190 191

Wnpna'®’, Upnanmua'®, Mcnanua'®®, Pecnyonuka Kopea®, Jlursal®, O6nennnennsie

192 195

Apab6ckne Dmupatsit?, Mekcukal®, Poccuiickas ®enepanusat®, Cnosaknsal®, Tynnc!®,

197 198

, Ypyrsaiit®® Dcronmsa!®

Xopsarus , IOxnas Appuka®® u np. B ApreHrune B 3aK0He
0 MEXIYHapOJHOM KOMMEPYECKOM apOUTpaKke HWCHOJB3YETCA  CIEIHATbHOE
HanMEHOBaHHE — ATCIAIMOHHAS mManara, oO0Jjajgampas OPUCAUKIMEH 110

KOMMEPYECKUM BOIIPOCaM B MecTe apourpaxa’’l,

OTmMeTuM, 4YTO NOpU aHaAIU3E
HAllMOHAIBHOTO 3aKOHO/ATENIbCTBA FOCYJAPCTB HAJECICHUE UHBIX OPraHOB (DYHKIMSIMU
OTMEHBbI apOUTPAXKHOTO PEIIEHUSI HAM HE BCTPEYAIIOCH.

Takum o00pa3zom, nOpuHHMAasT BO BHUMaHHE TMOJOXKEHHS TUIOBOro 3aKoHa
IOHCUTPAJI 1985 r. W HauMOHAJIBLHOTO 3aKOHOJATEIbCTBA TOCYIApPCTB, MO

KOMIIETEHTHOM BJACTblO, OCYHIECTBIISIIOLIEH OTMEHY apOUTPAKHOTO PEILIECHHUS, CIe1yeT

ITIOHUMATh TOCYJAPCTBEHHBIN CY/.

187 The  Arbitration and Conciliation Act 1996. India  [Electronic  resource].  URL:
https://www.indiacode.nic.in/handle/123456789/1978?sam_handle=123456789/1362 (date of access: 01.10.2022). Art. 2;
34.

18 Arbitration Act 2010 No 1 of 2010. Ireland  [Electronic  resource].  URL:
https://www.irishstatutebook.ie/eli/2010/act/1/enacted/en/ntml (date of access: 01.10.2022). Art. 9.

189 Law of 23 December 200 No 360/2003, Arbitration. Spain [Electronic resource]. URL: https://www.global-
regulation.com/translation/spain/1449627/law-60-2003%252c-of-23-december%252c-arbitration.html  (date of access:
01.10.2022). Art. 8.

10 Arbitration act of 29 May 2016 No 15176  [Electronic  resource].  URL:
https://elaw.klri.re.kr/eng_service/lawView.do?hseq=38889&lang=ENG (date of access: 01.10.2022). Art. 7.

191 Republic of Lithuania Law on Commercial Arbitration of 21 June 2012 No 1-1274 [Electronic resource]. URL:
https://e-seimas.Irs.lt/portal/legal Act/It/TAD/35954312dch311e6be918a531b2126ab?jfwid=-1c2dte27y6 (date of access:
01.10.2022). Art. 9, 50.

192 Federal Law on Arbitration 2008 No. (6). UAE [Electronic resource]. URL: https://www.tamimi.com/crm-media-
uploader/fileupload/server/php/files/lUAE%20Arbitration%20Law%20-
%20Federal%20Law%20N0%20%206%2001%202018.pdf (date of access: 01.10.2022). Art. 1.

19 Commercial Code of 4 June 1887. Mexico [Electronic resource]. URL: https://www.global-
regulation.com/translation/mexico/560098/commercial-code.html (date of access: 14.11.2022). Art. 1422, 1457.

194 Cr, 2, 6 3akon P® 1993 r.

195 Zakon o rozhodcovskom konani of 15 May 2002 No 244/2002. Slovak Republic [Electronic resource]. URL:
https://www.acerislaw.com/wp-content/uploads/2020/06/Arbitration-in-Slovakia.pdf (date of access: 01.10.2022). § 40.

1% Arbitration Code of 26 April 1993 No. 93-42. Tunisia [Electronic resource]. URL:
https://www.jurisitetunisie.com/tunisie/codes/ca/menu.html (date of access: 01.10.2022). Art. 78.

17 Arbitration Act of 28 September 2001 No. 1498. Croatia [Electronic resource]. URL:
https://www.ilo.org/dyn/natlex/natlex4.detail?p_lang=&p_isn=59724&p_classification=02 (date of access: 14.11.2022).
(10) Art. 2, 36.

198 Apruébanse normas para el arbitraje comercial internacional of 26 July 2018 No 19.636. Uruguay [Electronic
resource]. URL: https://www.impo.com.uy/bases/leyes-originales/19636-2018 (date of access: 01.10.2022). Art. 6.

19 Code of Civil Procedure of 20 April 2005. Estonia [Electronic resource]. URL:
https://www.riigiteataja.ee/en/eli/513122013001/consolide (date of access: 01.10.2022). 8751, 755.

200 International Arbitration Act of 20 December 2017 No 1454. Republic of South Africa [Electronic resource].
URL: https://www.gov.za/sites/default/files/gcis_document/201712/41347internationalarbitrationact150f2017.pdf (date of
access: 01.10.2022). Art. 6.

201 | ey de arbitraje comercial internacional of 26 July 2018 No. 27449 [Electronic resource]. Informacion
Legislativa Argentina. URL.: http://servicios.infoleg.gob.ar/infoleglnternet/anexos/310000-314999/312719/norma.htm (date
of access: 01.10.2022). Art. 13, 99.
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B coorBercTBUM ¢ MOJOXKEHUSIMHU HL}O-ﬁOpKCKOﬁ KOHBeHIIMU 1958 T.
apOUTpaXHOE  pElIeHHEe JIOJDKHO OBITh  OTMEHEHO KOMIIETEHTHOW  BJIACThIO
OTIPEJIETICHHOTO TOCYIapCTBA — B KOTOPOM OBLIO BEIHECEHO apOUTPaKHOE PEIICHUE UITH
3aKOH KOTOpPOro IMpuUMEHsieTca. B mnopaBnsmonieM OOJNBIIMHCTBE CIIy4aeB OTMEHY
apOUTPaKHOTO PELIEHUSI OCYIIECTBISAET CyJ TOCyAapcTBa, B KOTOPOM OHO OBLIO
BBIHECEHO.

ANbTEpHATUBHOE TIOJIOKEHHE — OTMEHAa apOUTPaXKHOTO pELICHUs] CyA0M
rocyJapcrBa, 3aKOH KOTOPOrO MNpPUMEHSAETCs, MpeACTaBiIsieT coboil  ckopee
TEOPETUYECKUIN BapuaHT, KOTJla B apOUTPAKHOM COTJIAIlIEHUU CTOPOHBI MPETyCMOTPENIH
JUTSL pEryJIMpPOBaHUsI apOUTpaxka MpoLECCyalbHOE MPABO, OTIIMYHOE OT MPOLIECCYATBbHOTO
IpaBa rocyJapcTBa, B KOTOPOM ObIIO BeIHECEHO pemenne’’?. EcTh 0CHOBaHUS 10IaraTh,
4YTO TOJOOHOE pEryJHpoOBaHUE BOOOIIE HE MOXET ObITh peaanu30BaHO. TpynaHO
MIPEJCTaBUTh CUTYAITUIO, TPU KOTOPOH apOUTpax OyieT JeHCTBOBaTh HE B COOTBETCTBUU
CO CBOMM apOuTpakHbIM periiameHToM. Tak, mpodeccop B.A. KabaroB ormeuasn, 4ro
npolieype MPou3BOACTBA J1e7l B Mex1yHapOAHOM KOMMEPYECKOM apOUTPaKHOM Cye
npu Toproso-npoMbIILIEHHOM nanate PO npumensercs poccuiickoe npaso?®® — 3akon
P® 1993 r., [lonoxenue o MexnyHapoIHOM KOMMEPUYECKOM apOUTPaKHOM CyJie MPHU
Toproso-npomsinuieHHOM nanare Poccurickon @enepannu, siBIAOLIECECS TPUIT0KEHUEM
Kk 3akony P® 1993 r.2% a taxxke [IpaBuna apOuTpaxa MexIyHapOIHBIX KOMMEPYECKHX
criopos®®,

B cBsi3U ¢ 3TUM OCTAaHOBUMCS Ha PACCMOTPEHHHM KOMIIETEHTHOM BJIAcCTH CTPaHBI,
rie apOuUTpakHOE pElIeHHe ObUIO BBIHECEHO, MO KOTOPOM TMOJpa3yMeBaeTcs

rocysapcTBo Mecta apourpaxa?’®. B mpaBoBoil JOKTpHMHE M HPaBONPUMEHUTEILHOM

202 \/an den Berg A. J. The New York Arbitration Convention of 1958. P. 350.

203 Kabaror B.A. [TpuMeHMMOE TIPaBO NPH PaspelieHHH CTIOPOB B MEX/LYHAPOJHOM KOMMEPYECKOM apOUTPaKHOM
CyJZie TpU TOProBO-TPOMBINLICHHONW Tanate P® [Onextponssiii pecypc]. URL. https://wiselawyer.ru/poleznoe/13621-
primenimoe-pravo-razreshenii-sporov-mezhdunarodnom-kommercheskom-arbitrazhnom?ysclid=leidm7z9rv781935151
(narta obpamienus: 14.11.2022).

204 Tlonoxenre 0 MeXkITyHApOJHOM KOMMEPYECKOM apOMTPaXkHOM Cyje NMpu ToproBo-MpOMBIIUIEHHON Tajare
Poccwuiickoit ®enepamyn (IIpunoxxenne Ne 1 k 3akoHY 0 MeXIyHapoaHOM KoMmmepueckoM apourpaxke ot 07.07.1993 Ne
5338-1) [Dnexrponnsiit pecypc]. Hoctyn uz CIIC «KoucyaprantIlmocy.

205 TIpaBuma apOMTpaka MEXIyHapOIHBIX KoMMmepueckux cropos (IIpunoxkennme 2 k npukasy Toproso-
TPOMBINIUIEHHOM Tanatel Poccwiickoit ®@emepammm ot 11.01.2017 Ne 6) [Dnexrponnsiii pecypc]. Jocrym uz CIIC
«Koncynprantllimtocy.

206 PykoBoCTBO 10 KOHBEHIMM O TIPM3HAHUM W TIPHBEICHUN B UCTIOJHEHUE MHOCTPAHHBIX apOUTPAKHBIX PEIIEHHIA
1958 1. C. 244.
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MPAKTUKE TMOHATHE «MECTO apOUTpaXkay MPEACTaBISAECT COO0M IOPUIUYECKYIO TPUBSZKY
apOUTpaXKHOTO pa3OUpaTENbCTBA K KAKOMY-THOO TOCYAapCTBY WM €T0 MpaBy, KOTOpas
ompesiereHa CTOpoHaMu WM apoutpaxkem. [Ipu sTom mecto apOutpaxa HE SBISETCS
(haKkTHIeCKOU MPUBSA3KOH, KOTOpasi OCHOBaHA Ha MECTE TIPOBEICHUS CIyIIal 1o ey, Ha

MecCTe COBEIAaHMs apOMTPOB, HA MECTE MOAMNUCAHMS pPEHICHHAZY’

. Hammpumep, B neine
RosinvestCO UK Ltd. v. The Russian Federation 6su10 oTMeueHo ciemytomiee: «...Ecim
CTOPOHBI JOTOBOPWJIMCH O TOM, YTO pazOuparenbcTBO OyaeT umeTh Mecto B IlIBenuu, To
HE UMEET 3HAYCHUSI, YTO CTOPOHBI WJIM apOUTPBI PEIIMIIM IPOBECTU CIAYIIAHUS B IPYTHX
cTpaHax, apoutpel He wu3 IlIBenuu, HUX O0O0SA3aHHOCTH WCIHOJHSINCHL B Jpyrou
crpane...»%%,

Cnenyet oopatuth BHUMaHue Ha cT. 20 Tunosoro 3akona FOHCUTPAJI 1985 r.,
KoTopasi uMeHyeTcs «MecTto apOutpaxkay. B m. 1 maHHOM cTaThu perjiaMeHTUPOBAHO,
YTO CTOPOHBI BIpaBe OMpEAeIUTh MECTO apOutpaxka. B ciydae OTCyTCTBUS Takou
JOTOBOPEHHOCTH MEXKIY CTOPOHAMM apOUTpak CAMOCTOSITENHHO YCTAHOBUT MECTO
apoutpaxa. [Ipu 3TOM, eci CTOPOHBI HE JOTOBOPUIIUCH 00 UHOM, TO apOUTpa)XK BIIpaBe
«cobpatbcsi B JIIOOOM MeCTe, KOTOPOE OH CYUTACT HAJJICKAIIUM JJIS MPOBEICHHUS
KOHCYJIbTAIII MEXKy €ro 4JeHaMH, 3aCTyIUBAHUS CBUJIETEIIEH, SKCIIEPTOB WJIK CTOPOH
b0 IJIi OCMOTpa TOBApPOB, APYroro MUMYyIIECTBa WIM JOKYMEHTOB» (m. 2 cr. 20
Tunosoro 3akona FOHCUTPAJI 1985 r.).

Takum oOpa3zom, mnonoxkenus TumoBoro 3akona FOHCUTPAJI 1985 r.
pasrpaHrYMBarOT MecTo apouTpaxka (1. 1 ct. 20), MecTo cayiiaHuii ¥ MECTO COBEPIIICHUS
WHBIX aKTOB apouTpaxa (1. 2 c1. 20). JlaHHbIe MOHATHS UMEIOT pa3HOE 3HAYCHHE, U MECTO
apOuTpaka HEOOXOAUMO paccMaTpPUBaTh HMCKIIOYUTEIHHO KaK  IOPUIUIECKYIO
KaTerOpHio, KOTOpasi O3Ha4yaeT MPUBI3KY apOWTpaxa K MpolecCcyalbHOMY IIpaBy
KOHKPETHOTO TOCYJapCTBa, YCTAHOBJIEHHYIO CTOPOHAMU WM apOUTpaxKeM. ITO

noareepxkaaercs u 1. 3 cr. 21 TumoBoro 3akona IOHCUTPAJL 1985 r.. «B

apOUTPaAXKHOM PEIICHUU YKa3bIBAIOTCS €ro Jara U MEeCTO apOuTpaxa, Kak OHO

27 MypanoB A.M. MecTo MekIyHAapOJHOIO KOMMEPYECKOTO apbuTpaska. OCOOEHHOCTH 3TOM KaTeropuu B
poccuiickom mipase // BecTHUK MeXTyHApOIHOTO KOMMepUeckoro apoutpaka. 2017. Ne 2(15). C. 79.

208 RosinvestCO UK Ltd. v. The Russian Federation, No O 2301-09, NJA 2010 s. 50, Judgment of the Supreme
Court of Sweden, 12 November 2010 [Electronic resource]. URL: https://lagen.nu/dom/nja/2010s508 (date of access:
14.11.2022).
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OTIpEe/IEIICHO B COOTBETCTBUU C MMyHKTOM | ctarbu 20. ApOUTpakHOE PEIlIeHNEe CAUTACTCS
BBIHECEHHBIM B 3TOM MecTe». VIMeHHO MecTo apOuTpaka, yCTaHOBJICHHOE CTOPOHAMHU
WM apOUTpakeM, CUMTAETCS MECTOM BBIHECEHUS apOUTPAKHOTO PEIICHHUS.

[IpaBuna B OTHOIIEHHWH MecTa apOUTpaka, YCTAaHOBJICHHbIE THUIOBBIM 3aKOHOM
FOHCUTPAJI 1985 r., conepxkaTcsi aHaJOTUYHBIM 00pa30M B HAITMOHAIBHBIX 3aKOHAX
00 apOutpaxke MHOTMX rocymapctB. Tak, B m. 1 cr. 20 3akonma P® 1993 r.
MPEAYCMOTPEHO, YTO CTOPOHBI BIIPaBE IOTOBOPUTHCS O MECTE apOUTpa)ka Wi MOPSIKE
€ro OIpeAeNeHHus, a B OTCYTCTBUE TAaKOM JIOTOBOPEHHOCTH MECTO apOuTpaxka
onpenensiercss apoutpaxxkeMm. Poccuiickuil opuct B.B. XBanel, KOMMEHTUPYs JTaHHOE
MOJIOXKEHUE, OTMEYaeT ciuenyrouee: «Mecto apOuTpaxka ClieqyeT paccMaTpUBaTh Kak
HEKYI0 HOPHUAMYECKYIO (PUKIHMIO, KOTOpas CIYXHUT I "HpPUBSI3KH MEXIYHAPOIHOTO
apOuTpaxa K kakomy-1u0o rocyaapctBy”. Takast nmpuBsizka, 0 CyTH, HyXHa JUIsl TOTO,
9TOOBI OMPENEIUTh ... KOMIETEHTHBIN Cyl, B KOTOPBIH MOXKET OBITh 00KaJIOBaHO
BBIHECEHHOE apOUTPAKHOE pemeHue. . . »2%,

Taxum 006pa3oM, B KadyecTBE KOMIIETEHTHOM BIACTH MO CMBICTY MII. «e» 1. 1 c¢T. V
Hbm-ﬁopxcxoﬁ KOHBeHIIUU 1958 r. HEOOXOAMMO MOHMMAaTh TOCYJAPCTBEHHBIN CYyA
Mecta apoutpaxa. VIMEHHO rocynapCTBEHHBIH CyJl MecTa apOUTpaka MMEET IMpPaBO
OCYUIECTBJISATh  OTMEHY  apOuUTpakHOro pemieHus. JlaHHBIA  BBIBOA  Takxke
MOJITBEPIKIaeTCs MpUMepaMu cyicOHOM pakTuku. Tak, B nene Karaha Bodas Company,
LLC (Mcrem) v Perusahaan Pertambangan Minyak Dan Gas Bumi Negara (OrBerunk)
CTOpPOHBI B KauecTBe MecTa apOutpaxa uzdpanu lseiinaputo. OTBETUUK HECKOJIBKO pa3
nojaBan UcKk o0 oTMeHe apOuTpaxHoro pemieHus B cyabl llIBeitnapun, onHako u3-3a
MpoliecCcyaabHbIX HEIOYETOB UCK TaK U HE ObLI MPUHST K IPOU3BOJACTBY. TOr/1a OTBETUHK
nojajl UCK 00 OTMEHE apOUTpaXHOro perieHus B ¢yl MHmoHe3uu, KOTOPBIA MPUHSIT
perieHre 00 yAOBIETBOPEHUM JaHHOTO HMCKAa W OTMEHHJI apOUTpPaKHOE pEIleHHUE.
HecmoTpst Ha ormeny apoutpaxkHoro pemieHusi cynom CIIA Obuio mpu3HaHo u
IPUBEJICHO B MCIIOJIHEHUE JAaHHOE apOuTpaxkHoe pemeHue. OJHaKO OTBETYUKOM ObLIH

IMOJaHbl  aAllCJULIIKMKM Ha  PCHICHHUC TOCYyAApCTBCHHOIO Cylaa 00 HCITIOJIHCHHH

209 MesxmyHapo#HbIH KoMMepueckuil apOuTpax. KoMMeHTapuil 3aKoHOJATeNbeTBa: IlocTaTeHHbIH, Hay4dHO-
MpakTHYeCKUit KoMMeHTapui k 3akoHy PO «O MexayHapoIHOM KoMMepYeckoM apouTpaxe». C. 93.
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apOutpaxHoro perieHus. [Ipu paccMoTpeHun anenasuuoHHON kajnoObl cygom CIHIA
OBLIIO OTMEUCHO, uTO0 MH0He3us He 00J1a/1aeT IOPUCIUKITUCH ATl IPUHSTHS PEIICHHS 00
OTMEHE apOUTPaKHOTO PEIICHHS, U CYJ MEePBOM WHCTAHIIMM TPABOMEPHO OTKA3aJICs
MPUBECTH B UCIIOJIHCHHWE TIOCTAHOBJIECHUE WHIOHE3UWCKOTO Cyna o0 OTMeHe
apOUTPaXKHOTO pereHns >,

B pemenun mo geny TermoRio S.A. E.S.P. v. Electranta S.P. amepukanckum
CyIOM peIIajcs BONMPOC TPHU3HAHWS W TPUBEICHUS B WCIOJHCHHE apOUTPaKHOTO
perieHus, BBIHECEHHOTO apOuTtpaxkeM B KoaymOum W BIIOCIEICTBHM OTMEHEHHOTO
BBICIIIIM  aIMUHUCTPAaTUBHBIM cynoM KomymOuu. B Xome paccMmoTpeHus nena
aMEPUKAHCKHI Cy TPHUIIET K BBIBOIY O TOM, YTO B COOTBETCTBHUU C M. «e» 1. 1 c¢T. V
HL}O-I\/JIOpKCKOI\/'I KOHBeHIIMU 1958 T. B UCMOJHEHUH apOUTPAKHOTO PEIICHUS JTOJKHO
OBITh OTKa3aHO, €CJTM OHO OBIJI0 OTMEHEHO KOMITETCHTHBIM OPT'aHOM B CTPAHE BEIHECEHUS
apoutpakHoro pemieHus. OTMeHa apOUTPaKHOTO PEIICHHWS OblIa OCYIICCTBICHA
KOMIIETEHTHBIM OpranoM B KoiymOuu, B CBSI3U € 3TUM apOUTPAKHOE pelIeHUE TPU3HAHO
HEJICHCTBUTEIbHBIM Ha 3aKOHHBIX OCHOBAHMSIX W HE JOJKHO OBITh HCHONHEHO. B
pe3yibTaTe aMEPUKAHCKHUI CyJl OTKa3al B MPU3HAHUM U MPUBEICHUHM B HCIIOJHEHHE
apOMTPaKHOrO PEIIEHHS,, OTMEHEHHOT'O 110 MECTY €ro BhIHeceHHs >,

B TakoM ciydae Ha ocHoBaHun Hpro-Mopkckoii kouBenrmu 1958 r. (. «e» 1. 1
cT. V) B TIpU3HAHWM U TPUBEICHUM B HUCIOJHEHHWE WHOCTPAHHOTO apOUTPAKHOTO
pElIeHHs TOJDKHO OBITh OTKA3aHO, €CIIM pelieHue ObUIO OTMEHEHO TOCYAapCTBEHHBIM
cynoM wMecra apoutpaka. COOTBETCTBEHHO, €CJIM TOCYAApCTBEHHBIM CyJ TMpHU
PacCMOTPEHHUH XOJaTaiiCTBa O MIPU3HAHUM U TIPUBEJCHUHU B UCTIOJHEHUE HHOCTPAHHOTO
apOUTPaKHOTO PEIICHUS yCTAaHOBHUT, YTO apOUTPAKHOE DEIICHHE ObUIO OTMEHEHO

HEKOMIIETEHTHOU BIACTBIO 1O cMblciy Hpro-Mopkckoin konBeHnuu 1958 r., To cyn He

IMPpUMECT O3TO B Ka4YCCTBC HAUICKAIICIO OCHOBAaHHA MJId OTKa3a B IMPHU3HAHHWU H

210 Karaha Bodas Company, LLC v Perusahaan Pertambangan Minyak Dan Gas Bumi Negara, No 02-20042, 03-
20602, United States Court of AppealsFifth Circuit, 23 March 2004 [Electronic resource]. URL:
https://caselaw.findlaw.com/us-5th-circuit/1207034.html (date of access: 14.11.2022).

211 TermoRio S.A. E.S.P. v. Electranta S.P., No 06-7058, United States, U.S. Court of Appeals, District of Columbia
Circuit, 25 May 2007 [Electronic resource]. URL.: http://newyorkconvention1958.org/index.php?lvi=notice_display&id=652
(date of access: 14.11.2022).



73

NPUBEICHUU B HCIIOJHEHUWE apOUTPaXHOIO pEHIeHUs W IpU OTCYTCTBUU HHBIX
OCHOBAHUI1 BBIHECET pelIeHNE 00 UCIIOJIHEHUH HHOCTPAHHOTO apOUTPaXKHOTO PEIICHUS.

Bmecte ¢ TeM B HEKOTOPBIX JENIaX IOCYJapCTBEHHBIE CYAbl MIYT AAJbIIE U
OLICHUBAIOT, ObUIM JIM COOJIOJAEHBI HEKHE OOUIENPHUHSITHIE MPHUHLMIBI OTIPABICHUS
[PaBOCYUsl KOMIIETEHTHOW BJIACTBIO MPU OCYLIECTBIECHUUM OTMEHBI apOUTPaKHOTO
pelieHus. AneIUISIMOHHBIN ¢yl AMcTepiaama B petiennu o aeny Yukos Capital S.ar.l.
v. OAO Rosneft ormerwmn, 4uro pemieHus OBbUTM BBIHECEHBI MeXIyHAPOIHBIM
KOMMEPUYECKUM apOUTpaKHbIM cyJoM npu Toproeo-npombinuieHHON nanare Poccuu u
BIIOCIIEJICTBUM OTMEHEHBI POCCUICKUM CynoM2'?. Pemenue 06 oTMEHe apOUTPasKHOTO
pELIeHUs] JTOJXKHO OBITh BBIHECEHO KOMIIETEHTHOW BJIACThIO B paMKax HaJJiexKalien
MPaBOBOM MPOLEAYpbI, KOTOpasi BKJIIOYAeT B ceOs B TOM 4Mciie OECHPHUCTPACTHBIN U
HE3aBUCUMBIN CyJl. ANEJUISIIIMOHHBIA cya AMcTepiaMa oOpaTuyl BHUMaHUE Ha TO, YTO
HEJJaBHUE MCCIIE/IOBAHUSA, TPOMKO M3BECTHBIE Jiea, a TaKKe CTaThU B Mpecce MoKazalu
OTCYTCTBHE HE3aBUCUMOCTH POCCHICKOM CyaeOHO cucrembl. OTCYTCTBHE MNPSAMBIX
JOKa3aTeJIbCTB IPUCTPACTHOCTH M 3aBUCUMOCTH OTIEIBHBIX POCCHHMCKUX CYyHAEH,
KOTOPBIE€ BBIHECIIU pellIeHne 00 OTMEHE apOUTPaKHBIX PEIICHUN, HE UMEET 3HAUYCHUs,
IIOCKOJIBKY POCCHUICKHE CyAbM 10 HUX IPUPOJE SBISAIOTCS NPUCTPACTHBIMH H
3aBUCUMBIMHU. B pesynprare cya npuilena K BbIBOJY O TOM, YTO IPH PacCMOTPEHUU
XoJaTaiicTBa O NPU3HAHMM M NPHUBEIECHUU B HCIOJHEHUE apOUTPaKHBIX pElICHUMN
OTMEHY OTHX pEHIeHUH POCCUMCKUM CyJOM HEOOXOJIUMO WrHOPUPOBaATh. Takum
00pa3oMm, apOUTpaKHBIC PEIICHUS, OTMCHEHHBIC POCCUMCKUM CYJIOM, OBLIIN MPU3HAHBI U
IIPUBEIECHBI B UCNOIHEHUE B AMcrepaamMe. /[aHHoe perieHne cyna ObUIO OCTaBJIEHO B
CHUIIE BBINIECTOALINM CyI0M* ",

VYka3aHHoe  pemieHue — ANEUIAIMOHHOTO  cyda  AmcTtepaama — ObLIo
IIPOKOMMEHTHPOBaHO npodeccopoM A. BaH AeH beprom. A. Ban neH bepr nonaraer, 4to

cyn chopMyIHpoOBall CBOM BBIBOJBI 0€3 KOHKPETHBIX JOKa3aTEIbCTB OTCYTCTBUS

212 Yykos Capital S.a r.l. v. OAO Rosneft, No 200.005.269/0, Court of Appeal of Amsterdam: 28 April 2009
[Electronic resource]. URL: https://newyorkconvention1958.org/index.php?lvi=notice_display&id=4477&opac_view=2
(date of access: 14.11.2022).

213 OAO Rosneft v. Yukos Capital S.a r.l., Netherlands, Parket bij de Hoge Raad, No 09/02566, Supreme Court
Advisory Body, 25 June 2010 [Electronic resource]. URL:
https://newyorkconvention1958.org/index.php?lvi=notice_display&id=4476&opac_view=2 (date of access: 14.11.2022).
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HE3aBUCHMOCTH U OECHpUCTPACTHOCTH poccuiickoro cyna. Ilpodeccop cuuraer, uto
pelenye ANEUIIUOHHOrO Cy1a AMCTEpAaMa SBISEeTCS He0OOOCHOBAHHBIM? Y,

B npyrom nene AnemisiuoHHBIN ¢y AMcTepama Takke OL[eHUBaJI COOTI0CHHUE
NPUHILIAIIOB MPAaBOCYAMsS KOMIIETEHTHOM BJIACTH, KOTOpash OTMEHWJIA apOUTpa)KHOE
pelieHre, a Takke 00OCHOBAHHOCTh NMPHUHATHSA PEHICHHS 00 OTMEHE apOUTPaXKHOTO
pemenns?®, Ilepen cymoMm ObUI MOCTABIEH BONPOC O IPU3HAHUM U TPHUBEICHHU B
UCIIOJIHEHHE apOUTPaXKHOIO PELICHUs, OTMEHEHHOI0 pOCCHiiCKUM cyloM. B mpouecce
pPaccMOTPEHHsI JAHHOTO Jieia Cy/ aHaJIU3upOBal 0OOCHOBAHHOCTH MPHUHSITHS PEIICHUS
POCCUHCKUM CyJoM 00 OTMEHE apOUTpPaXHOTO perieHusa. bplUlo yCTaHOBIEHO, YTO
OTMEHa apOUTPAKHOTO pEIIeHNs ObUIa MPOU3BEACHA IO IBYM OCHOBAHHSIM — HAPYIIICHHE
mpaBa Ha CIOpaBeAIMBOE CyJAeOHOe pa3OupaTeNbcTBO H  HApyIICHHE CyIOM
MPOIECCYaTbHBIX HOPM O TIOABEIOMCTBEHHOCTHU. [0 MepBOMY OCHOBAHHIO CyJl HE CMOT
000CHOBaTh BBIBOJ] O TOM, YTO HE OBLIO CIPaBEIIMBOrO CyneOHOro pa3OupaTenbCcTBa.
[IpencraBiaeHHble UCTHOM MaTepuaiabl O (YHKIUOHHPOBAHUU POCCUNUCKON CHUCTEMBI
IPABOCYINS U KOPPYNIHMU HEAOCTATOUHBI JUIS BBIBOJIA O TOM, YTO POCCUHCKHUM CYJIOM
ObUIM HapylIEHbl MPUHIMIBI MpaBoCyAus. B OTHOIIEHMH BTOPOro OCHOBAaHUS CYJl
HOCYUTAJI, YTO €CIIM U UMEJIO MECTO HapylIeHHEe HOPM MPOILECCYaIbHOIrO MpaBa, TO 3TO
HE 03HaYaeT, 4TO MIPOU3BOJCTBO CTOUT pacCMAaTpUBaTh KaK HECIIpaBeAJIuBbIi mpouecc. B
uTore AneuIALUOHHBIN cya AMCTep/laMa OCTaBIII B CUJIE PELLIEHUE HUKECTOAILETO CyAa
00 OoTKa3ze B MPU3HAHUU M TNPUBEJCHUU B HCIOJIHEHHE apOUTPA]KHOTO PEIICHHUS,
OTMEHEHHOT'O POCCUNUCKHUM CYy/I0M.

Ipencrapmnsiercs, uto monoxenus Hpio-Mopkckoii kouBeHmmu 1958 r. mpu
pPacCMOTPEHHMH XOJlaTaiiCTBa O MPU3HAHUH U MPUBEICHUHU B UCTIOJHEHHE apOUTPaKHOTO
pellleHus He MPEANOIaraoT, YTO FroCyAapCTBEHHBIN CYy /1 IOJDKEH OLIEHUBATh COOJII0IEHNE
HEKUX OOLIENPHUHATHIX MPUHIUIIOB OTIIPABICHHS IPABOCYAUS KOMIIETEHTHOHN BJIAaCThIO,

KOTOpasi OTMEHUJIa apOUTPaKHOE pelieHre, U 000CHOBAaHHOCTh MPUHATHS pEeUIeHUs] 00

214 van den Berg A.J. Enforcement of Arbitral Awards Annulled in Russia // Journal of International Arbitration.
Vol.28. No.6. P. 641.

215 Nikolay Viktorovich Maximov v. Open Joint Stock Company «Novolipetsky Metallurgichesky Kombinat»,
Netherlands, Gerechtshof Amsterdam, No 200.100.508/01, Court of Appeal of Amsterdam: 27 September 2016 [Electronic
resource]. URL: https://newyorkconvention1958.org/index.php?lvi=notice_display&id=4454&opac_view=2 (date of
access: 14.11.2022).
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OTMEHE apOUTpPaXHOTO pelieHus. Bonpoc mpu3HaHUS W NMPUBEIACHUS B HMCIOJTHEHUE
WHOCTPAHHBIX CYJIEOHBIX pEIIeHWH, B T.4. U PEIICHUNH 00 OTMEHe apOUTpakHOTO
pelIeHus], MepeTeKkaeT B OLEHKY CyJeOHOTO pelIeHHUs, YTO HE SIBISETCS MPEIMETOM
HACTOSIIETO UCCIIEIOBAHHUS.

Takum oOpa3om, 1o KOMIIETEHTHOW BIACTHIO B COOTBETCTBUU C TII. «e» 1. 1 CT.
Vv Hbm-ﬁopKCKoﬁ KOHBEHIIMU 1958 T. caeayer noHMMaTh roCy1apCTBEHHBIN CYJl MECTa
apoutpaxka. B Takom ciydae, eciu apOUTpPaKHOE peIIeHHE ObLIO OTMEHEHO
rOCyJIapCTBEHHBIM CYJIOM MecTa apOuTpaka, TO B MPU3HAHUU U TMPUBEJACHUU B

UCITOJIHEHHE HMHOCTPAHHOTO apOUTPAKHOIO PEIICHHSI TOJKHO OBITh OTKA3aHO.

§ 3. Ocnosanus ommenwvl peuieHUus MEHCOYHAPOOHO20 KOMMEPUECKO20 apoumpairca

B mm. «e» 1. 1 c1. V Hero-Mopkckoii Konpenmuu 1958 T. ycTaHOBIEHO, 4TO
KOMIIETEHTHBIN CYJl TOCYIapCTBa, B KOTOPOM OBLJIO BBIHECEHO apOUTPaKHOE PEILICHUE
(wnm cyz1 rocynapcTBa, 3aKOH KOTOPOT'o MPUMEHSIETCs), BIIpaBe ero OTMEHUThL. Bmecte ¢
TeM B Hbio-Mopkckoii koHBeHImM 1958 T. NpsAMO He YCTAaHOBJIEHO, O KaKHUM
OCHOBAHHUSM OTMEHa apOUTPAKHOTO PEIICHHS MPUBOJUT K OTKAa3y B MPU3HAHUU U
MPUBEJCHUU B UCIIOJTHEHUE MHOCTPAHHBIX apOUTpakHbIX pemieHui. [Ipu obcyxaenun
TekcTa KoHBeHIIMM Ha Koudepenuuu 1958 r Bompoc o pa3paboTke crHeruaibHbIX
MOJIOKEHUN 00 OCHOBAHUSX OTMEHBI apOUTPAKHOIO PEIICHHUS 1a’Ke HE TTOJIHUMAICS.

IpesicTaBIsieTCsl, YTO COCTaBUTENH Tekcra Hpro-Mopkckoii kouBenumn 1958 T.
MOCUYUTANIA JIaHHOE OOCTOSITENIbCTBO OJHO3HAYHBIM, IMOATOMY M HE CTaJId €ro
oroBapuBath. bonee Ttoro, JKeHeBckas koHBeHIMs 1927 T. Takke HE cojepkala
MOJIOKEHUN 00 OCHOBAHUSX OTMEHBI apOUTPAKHOTO PEIICHHUS.

I[Io Bcel BUAMMOCTH, OTBET NOAPA3yMEBACTCA B CaMOU HBIO-PIOpKCKOfI
KOHBEHIIUM 1958 T., MOJ0KEHUS KOTOPOM YCTaHABIMBAIOT, UTO apOUTPAKHOE PEIICHHE

JOJIDKHO OBITH OTMEHEHO KOMIICTEHTHOM BJIACTBHIO CTpaHbl, IA¢ OHO OBIJI0 BBIHECEHO.
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BrionHe oueBHIHO, UTO HAITMOHAIIBHBIN CY/JI IPU OTMEHE apOUTPAKHOTO PEIIeHUs OyIeT
PYKOBOJICTBOBAThLCS CBOMM 3aKOHOAATEIbCTBOMLS,

JlanHbId  BBIBOJ HaIlel OTpaXXeHWe B CyAcOHOM mpakrthke. Tak, B
BeIenpuBeieHHOM jenie TermoRio S.A. E.S.P. v. Electranta S.P. amepukanckum cynom
IIPU  PACCMOTPEHUM XOJaTalCcTBa O TMPU3HAHUM U MNPUBEACHUU B HCIOJIHEHUE
apOUTpaXHOTO  pelieHus Oblo  oTMeueHo, uro: «KOHBEHIMsS  KOHKPETHO
MpeayCMaTpUBAET, YTO IOCYJapCTBO, B KOTOPOM HJIM MO 3aKOHY KOTOPOI'O BBIHECEHO
apOUTpaXHOE PEILIECHHUE, BIPABE OTMEHUTHh WJIM WM3MEHUTh APOUTPAKHOE pELICHUE B
COOTBETCTBUM CO CBOUM BHYTPEHHHMM apOMTPaKHBIM 3aKOHOJATEIHCTBOM» L/,

ApOUTpa)KHOE 3aKOHOJIATEILCTBO BO BceM Mupe A0 1980-x romoB copepkaio
pa3nuYHble OCHOBAHMS Il OTMEHBI apOuTpaxHoro peuieHus. CuTyarus U3MEHUIach
nocie npunaTus Tunosoro 3akona FOHCHUTPAJL 1985 r., nonoxxeHust KOTOpOro Jeriau
B OCHOBY HAallMOHAJIBHOTO 3aKOHOJAATENIbCTBA 00 apOUTpake BO MHOTHX T'OCYIapCTBaXx.
Tunosoit 3akon FOHCUTPAJI 1985 r. B n. 2 cT. 34 npeaycMmaTpuBaeT CleayrOLIue
OCHOBaHMSI OTMEHBI apOUTPAKHOTO PEIICHUS:

1) Mo UHHUIIMATHBE CTOPOH: HEJIEECIIOCOOHOCTh OJIHON U3 CTOPOH B apOUTPAKHOM
COTJIAIICHUH; HEACHUCTBUTEIBHOCTh apPOUTPAKHOTO COTVIALICHUS; HEHaJJIeKallee
YBEJIOMJICHHE CTOPOHBI O Ha3HAYEHUH apOuTpa uin 006 apOUTpakHOM pa3OUpaTeIbCTBE
WM HEBO3MOXXHOCTh MPEACTABICHHUS TNPOUTPaBIICH CTOPOHOM JOKAa3aTElbCTB;
apOUTpaKHOE PEIICHUE COJIEP)KUT TOCTAHOBJIEHUS IO BOIMPOCAM, BBIXOASIINM 3a
MpeIeNibl apOUTPAKHOTO COTJIANICHHUS, COCTaB apOUTPAKHOTO CyJa WM apOuTpakHas
IpoLEypa HE COOTBETCTBOBAJIM COTJIALIEHUIO CTOPOH;

2) WO WHUIMATHUBE CyJa: MpeaMeT CIopa HE TMOMICKUT apOUTPaKHOMY
pa3doupare’abCTBYy IO 3aKOHOAATENBCTBY, WM apOUTPa)XHOE pEIICHUE HAPYIIAeT

Ty GIMYHBIN MOPSAIOK JaHHOTO TocyaapcTaa?lé,

216 KapaGenbhukos b.P. VcnonHeHue W ocniapuBaHUE PELICHHI MEKITyHApOJHBIX KOMMEPUECKHX apOMTpaKeil.
KommenTapuii k Hero-Mopkckoii korpenmuu 1958 1. u rnasam 30 u 31 ATIK Pd 2002 r. M.: Craryr, 2008. C. 381.

217 TermoRio S.A. E.S.P. v. Electranta S.P.

218 B 1. 2 c1. 34 Tunosoro 3axona FOHCUTPAJI 1985 r. npeaycMOTpeHo, 4T0: « ApOUTPaKHOE PEIIEHHE MOKET
OBITH OTMEHEHO CYJIOM, YKa3aHHBIM B CTaThe 6, JINIIb B CIIydae, €N

a) CTOPOHa, 3asBIISIONIAS ATO XOAATANCTBO, IPEICTABHUT I0KA3aTeIbCTBA TOTO, UTO:

i) o/iHa M3 CTOPOH B apOUTPasKHOM COTJIAIICHHH, YKAa3aHHOM B cTaThe 7, Oblila B KaKOW-THO0 Mepe HeleecnocoOHa,;
WIN 3TO COMIAIIEHHE HEJCHCTBHUTENIHFHO IO 3aKOHOJATENbCTBY, KOTOPOMY CTOPOHBI HMOAYMHHIN 3TO COTJIALICHUE, a B
OTCYTCTBHE 0003HAUEHHs TAKOTO 3aKOHOJATENNBCTBA — [0 3aKOHOJATENILCTBY JJAHHOTO FOCYJapCTBa; UIH
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OOpatuM BHHMaHHE, 4YTO OCHOBaHHUS OTMEHBI apPOUTPAXKHOTO PpEIICHUS,
ycraHoBjeHHble B TunoBoM 3akone FOHCUTPAIJI 1985 r., aHanoru4Hbl OCHOBAaHUSIM
JUIsl OTKa3a B TPHU3HAHWU W TPUBEICHUM B KCIOJHEHUE apOUTPaXHOTO PEIICHHS,
3aKperieHHbIM B Hpro-Mopkckoii koHBeHImH 1958 T.

Mexay TeM HEKOTOpBIE TOCYAapCTBa B CBOEM HAIIMOHAIHLHOM 3aKOHOJIATEIHCTBE
TaKKe TPEIyCMaTPUBAIOT JOMOJTHHUTEILHBIE OCHOBAaHUS OTMEHBI apOUTPaKHOTO
pEIICHMS, HATIPUMeED:

— pemieHrue MOXKET OBITh OTMEHEHO I10 BOIPOCY IIpaBa, BBITEKAIOIIEMY U3
apOMTPayKHOTO PEIEHNs, BEIHECEHHOTO B XOI¢ pa3ouparenbcTea’ld;

— apOUTPaKHOE PEIICHHE MOJYYCHO IyTeM IMOJKyIa, OOMaHa WM HE3aKOHHBIM
00pazom??Y; apOUTpaskHOE PEIEHNE MONTYYEHO PECTYMHBIM MyTeM MM Ha OCHOBAHMU

TOJUI0KHOIO JOKyMeHTa%?!,;

il) 3asBIsFOIIAsT XO/IATAWCTBO CTOPOHA HE ObLIa JOKHBIM 00pa30M yBEeIOMIIEHA O Ha3HAYEHHH apOUTpa wiu 00
apOUTpaXHOM pa30UpaTeNbCTBE TUOO IO JPYTUM MIPUYUHAM HE MOTJIA MPEJCTaBUTh CBOM apTyMEHTBI; TN

iil) apOuTpakHOE pelIeHIe BEIHECEHO TI0 CIIOpY, HE MPEeIyCMOTPESHHOMY ISl pa3pellcHus B apOUTpaxe, WK HE
MO/ AI0IIEMy IO/l YCIOBHS OOpaIIeHus: B apOUTPaXK, WM COACPKUT IOCTAHOBIICHUS IO BOIPOCaM, BBIXOISAIINM 32
mpenensl cepsl NPUMEHEHHS apOWTPaKHOTO COTJIAIICHHS, NPH YCJIOBHUH, YTO €CNIH IIOCTAaHOBJICHHS IO BOIPOCAM,
MIOJTeXKAIAM PACCMOTPEHHUIO B apOUTpake, MOTYT OBITh OTAEIEHBI OT TE€X, KOTOPhIe HE MOMISKAT apOUTPaxy, TO MOXKET
6I)ITI:. OTMEHCHA TOJIBKO Ta 4YacCThb ap61/1Tpa>KHoro peuicHusA, KoTopas COACPKUT IMOCTAHOBJICHHA II0 BOIpocaM, HE
MIOJUIeXKAIUM PACCMOTPEHHIO B apOUTpake; MU

iv) cocTaB apOUTPaKHOTO CyJa WU apOUTpaskHas MpoIeaypa He COOTBETCTBOBAIM COTJIAIICHUIO CTOPOH, €CIH
TOJIBKO TaKO€ COIIallICHUEC HEC MPOTUBOPCUUT J'IIOGOMy IIOJIOKECHHUIO HACTOALICTO 3a1<0Ha, OT KOTOPOTO CTOPOHBI HE MOTYT
OTCTYyINaTh, WU, B OTCYTCTBHUEC TAKOI'0 COIJIalliICHHsA, HE COOTBETCTBOBAJIM HACTOALICMY 3aKOHy; HIIN

b) cyn onpeaenur, 4ro:

1) IpeIMET Cropa He MOJUISKUT apOUTPaskHOMY pa3OHpaTebCTBY 10 3aKOHOIATEIbCTBY TAHHOTO TOCY IapCTBa; MIIN

i) apOUTpakKHOE pEelIeHHE MPOTHBOPEYHT IyOIMIHOMY HMOPSIIKY JaHHOTO TOCyapCTBa.

219 Arbitration act 1996. UK [Electronic resource]. URL: http://www.legislation.gov.uk/ukpga/1996/23/data.pdf
(date of access: 14.11.2022). (d) (7) 69.

20 United States  Federal  Arbitration  Act 1925. U.S.  [Electronic  resource].  URL:
http://www.yurclub.ru/docs/international/arbitr_USA.pdf (date of access: 14.11.2022). 810 Chap. 1 Title 9; Philippine
Republic Act No. 876 (An Act to Authorize the Making of Arbitration and Submission Agreements, to Provide for the
Appointment of Arbitrators and the Procedure for Arbitration in Civil Controversies, and for Other Purposes) 1953
[Electronic resource]. URL.: https://lawphil.net/statutes/repacts/ral953/ra_876_1953.html (date of access: 14.11.2022). (a)
Sec. 24; Republic Act No. 876; Nouveau Code de procédure civile of 26 September 2021. Luxembourg [Electronic resource].
URL: https://www.ilo.org/dyn/natlex/natlex4.detail?p_lang=en&p_isn=107472&p_count=8&p_classification=01 (date of
access: 14.11.2022). (10) Art. 1244; Arbitraje y Otros Procedimientos Alternativos de Solucion de Controversias Comerciales
1998 No 1818. Colombia [Electronic resource]. URL: http://www.ftaa-
alca.org/busfac/comarb/Colombia/D1818E_s.asp#p2tilicIVt (date of access: 14.11.2022). (c¢) 1, 218; Arbitragem e Outros
Procedimentos Alternativos de Solusro de Controviirsias Comerciais of 23 September 1996 No 9.307. Brazil [Electronic
resource]. URL: http://www.ftaa-alca.org/busfac/comarb/Brasil/L9307_p.asp#capVIt (date of access: 14.11.2022). VI Art.

32; Avrbitration Act 20009. Bahamaz [Electronic resource]. URL: http://www.bfsb-
bahamas.com/legislation/ArbitrationAct2009.pdf (date of access: 14.11.2022). (g) 2, 90; International arbitration order 2009.
Brunei Darussalam [Electronic resource]. URL:

https://www.agc.gov.bn/AGC%20Images/LAWS/Gazette_ PDF/2009/EN/s035.pdf (date of access: 14.11.2022). (a) 36 u ap.

221 Code of Civil Procedure. Polish Act of 17 November 1964 No 43 [Electronic resource]. URL:
https://www.uv.es/medarb/observatorio/leyes-arbitraje/europa-resto/polonia-ccp-arbitration.pdf (date of access:
14.11.2022). (5) 81 Art.1206; Dutch Code of Civil Procedure of 1 January 1986. Netherlands [Electronic resource]. URL:
http://www.dutchcivillaw.com/civilprocedureleg.htm (date of access: 14.11.2022). Art. 1068; Arbitration act 2006 No.
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— apOuTpax ObUI MPOBENIEH CIIOCOOOM, MPOTHUBOPEUYAIINM OCHOBHBIM IIEHHOCTSM
IPaBOBOM CHCTEMBI??Z,

Takum 00pazoM, HECMOTPS HAa TAPMOHU3AIUIO HAITMOHAIBHOTO 3aKOHO/IaTEIhCTBA
npu nomonu Tumnosoro 3akona FOHCUTPAJI 1985 r., B rocyaapcTBax no-npexkHEMY
CYLIECTBYET PA3JIUYHBIA MEepedeHb OCHOBAHUU JJIi OTMEHBI apOUTPaKHOTO PELICHUS.
dopmyna, 3anoxenHas B Hpro-Hopkckoit komBeHmuu 1958 T., He obecreunBaer
€AMHOOOPAa3HOTO MEXaHU3Ma MPU3HAHMS M HCIOJHEHUS WHOCTPAHHBIX apOUTPaKHBIX
pemienuii. [IpaBoBasi JIorvka MoJCKa3bIBa€T, YTO OCHOBAHHUS OTMEHBI apOUTPAKHOIO
pelieHus, KOTopble OyAyT MPUBOAWTH K OTKa3y B HCIOJIHEHUU HWHOCTPAHHOIO
apOUTPaKHOTO PELICHUs], JOJKHBI ObITh equHBIMU. Tak, B EBporneiickyro KOHBEHIUIO
1961 r. ObuIM BKIIIOYEHBI Takue ocHOBaHMs (cT. [X),

Kak yxe ObUI0 0TMEUEeHO BhbIIIE, padoTa Haja TekcToM EBpornelickoil KOHBEHIIUU
1961 r. Benacs EBpomneiickoit sxoHOMHUYeckoi komuccueid OOH u mina nmapamiensHo ¢
npunsitieM Hpro-Mopkekoit kouBenumm 1958 r. B xone paGoThl He IIAHHPOBAJIOCH
pa3pabaThiBaTh CHEIHAIBHOE MOJIOKEHHE 00 OTMEHE apOUTPAKHOTO PEIICHUS, OJHAKO
pa3JIMYHbIC JIEJIETaThl BBICTYIHWIINA C 3allPOCOM MOJATOTOBUTH MCCIEIOBAHHUE O CIydasiX
OTMEHBI apOUTPAXKHOTO pelieHus. B pe3ynbrare JaHHOTO HCCIeA0BaHUS ObLIO
YCTaHOBJIEHO, YTO B MHOTOCTOPOHHUX M JBYCTOPOHHHX JOrOBOpax 00 HCIOJHEHUU
WHOCTPAHHBIX apOUTPaXHBIX PEIIEHUHA TMPAKTUYECKH BCEra MPeayCMOTPEHbI
MOJIOKEHUSI, B COOTBETCTBHUM C KOTOPHIMH OTMEHa apOUTPaKHOTO pEIICHUs B
rOCyJIapCTBE €ro BBIHECEHHUs SBJISIETCS OCHOBAaHMEM I OTKa3a B MPU3HAHUM U
IPHBEICHUHN B UCIIOIHEHHUE apOUTPAKHOTO PEHICHUA?Z,

B mpouiecce padotel Han EBponetickoi koHBeHnueit 1961 r., B Tom umcie, Ob110
orMedeHo, 4to Hero-Mopkckas koHBeHIMs 1958 T. IpemocTaBiseT HAIMOHAIBHBIM

3aKOHOJATENSIM CBOOOJYy NPUHUMATh JIFOOBbIE OCHOBAHUS ISl OTMEHbBI apOUTPaXKHOTO

pEeIICHUs, TAKIKC BBIXOIAAIIUC 34 PAMKHW COOTBCTCTBYIOHIHMX OCHOBaHUM JJI1 OTKa3a B

46/2006. Republic of Serbia [Electronic resource]. URL:
http://www.stalnaarbitraza.rs/uploads/regulations/Zakon%200%20arbitrazi,%20engleski%20prevod-ENG.pdf  (date  of
access: 14.11.2022). (5) Art. 58.
222 Code of Civil Procedure, RGBI. No. 113/1895, Sixth Part, Fourth Chapter, as inserted by the Arbitration Law
Reform Act 2006, BGBI. | No. 7/2006. Austria [Electronic resource]. URL:
https://www.ris.bka.gv.at/Dokumente/Erv/ERV_2006_1 7/ERV_2006_1 7.html (date of access: 14.11.2022). 5 (2) §611.
223 \Van den Berg A.J. Should the Setting Aside of the Arbitral Award be Abolished? // P. 11.
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MPU3HAHUM U TIPUBEJICHUN B MCTIOJHEHUE apOUTPaKHOTO PEIICHUS] B COOTBETCTBHH C
Heto-Mopkekoit konsenmmu 1958 r. Hpro-Mopkckas komBenumst 1958 . Kkacaercs
MPUBEJCHUS B HMCIOJHEHWE WHOCTPAHHBIX apOUTPAKHBIX PEIICHWH W TI09TOMY HE
YCTaHABJIMBAET OCHOBAHUS JUIsi OTMEHBI apOUTPAKHOTO peLIeHHsI 2,

CootBeTcTBEHHO, B EBponeiickyto KOHBEHIMIO 1961 r. ObLIO peleHo BKIIOYUTh
OCHOBAHHUSI OTMEHBI apOUTPAKHOTO PEIICHUS] B UENSAX MPU3HAHUS U TMPUBEACHUS B
UCIIOJIHEHHE HMHOCTPaHHBIX apOuTpaxHbIXx pewmeHuid. Tak, B cT. |IX npenmnucano
clenyomee:

«1. OT™MeHa apOUTPaKHOTO PEIICHUs, MOAMAA0IIEr0 MO/ IEUCTBUE HACTOSIIEH
KonBennun, B oguom u3 l'ocymapctB — ydacTHUKOB KOHBEHIIMU OyJET SBISTHCA
MPUYMHON OTKa3a B TNPU3HAHUM WM UCIOJHEHUH OTOTO PEIICHUS B JIPYTHUX
INocynapcTBax — yyacTHUKax HacTosieid KoHBEeHIIUM TOJIBKO MIPH YCIIOBUM, YTO OTMEHA
apOUTpaXHOTO pelleHus Oblia mpousBeaeHa B ['ocy1apcTBe, B KOTOPOM WIIH 1O 3aKOHY
KOTOPOT'0 3TO pellieHre ObIJI0 BEBIHECEHO, U JIUIIIb [0 OAHOMY U3 CIEAYIOIINX OCHOBAHMA:

a) CTOPOHBI B apOUTPaKHOM COTJIAIIEHUH ObUIH, IO MPUMEHUMOMY K HUM 3aKOHY,
B KaKOi-muOO Mepe HelleecroCOOHbI WU 3TO COTJIAlIeHUE ObLIO HEJACHCTBUTENBHO IO
3aKOHY, KOTOPOMY CTOPOHBI €r0 MOJYUHWIM, & IPU OTCYTCTBUU TAKOTO YKa3aHUS - 110
3aKOHY CTpaHbl, I7I€ pelieHre ObLIO BEIHECEHO; WU

b) croponHa, TpeOyromas OTMEHBI pEIICHHS, HE OblIa JOHKHBIM 00pa3zoM
yBEJIOMJICHa O Ha3HauyeHWW apOuTpa wid 00 apOUTpaKHOM Pa3zOUPATENHCTBE WU TIO
JAPYTUM MPUYUHAM HE MOTJIa TIPEJICTAaBUTh CBOU OOBSICHEHUS; UITH

C) YKa3aHHOE peleHre ObIJI0 BRIHECEHO TI0 CIIOPY, HE MPETyCMOTPEHHOMY HIIA HE
MO/IMATAFOIIEMY IO YCIOBHS apOUTPAKHOTO COTTIAIIICHUS WIH apOUTPAKHON OTOBOPKH
B JIOTOBOPE, WJIH COJIEPKUT MOCTAHOBJIEHUS MO BOMPOCAM, BBIXOMSIIUM 3a MPEAebl
apOUTPaKHOTO COTJIAIICHHS WIH apOUTPA)KHOM OTOBOPKHU B JIOTOBOPE, C TEM, OJIHAKO,
YTO €CJIM MMOCTAHOBJIEHHE MO BOIPOCAM, OXBAaThIBAEMbIM apOUTPAKHBIM COTJIAIIEHUEM
WU OTOBOPKOM, MOTYT OBITh OTIEJIEHBI OT TE€X, KOTOPhIE HE OXBATHIBAIOTCS TAKUM

COIJIAIlIEHUEM UJIM OTOBOPKOM, TO Ta YaCTh apOUTPAaXKHOTO PELIEHUs, KOTOPask COJIEPKUT

224 1pid. P. 12.
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MOCTAHOBJICHHUSI TIO BOIMPOCAM, OXBaThHIBAEMBIM apOUTPAKHBIM COTJIAIICHUEM WM
apOUTPaKHOM OTOBOPKOH B JIOTOBOPE, MOXKET HE OBITh OTMEHEHA; WU

d) coctaB apOuTpakHOW KOJUIETUM WIM apOWTpakHas TMpoleaypa He
COOTBETCTBOBAJIM COTJIAIIEHHIO CTOPOH WJIM, NpPU OTCYTCTBHUM TaKOBOTO, HE
COOTBETCTBOBAIHN ITO0KeHUAM cTaTthbu 1V HacTtosmen KouBeHnnmy.

[Ipu 3TOM HEOOXOAMMO OTMETUTH, UTO EBporieiickas koupeHusa 1961 r., Tak xe,
kak ¥ Hpro-Mopkckas xouBeHnus 1958 r., He yCTAHABIMBAeT OCHOBAHHMII OTMEHBI
apOUTPaXKHOTO PEIICHUS, & JIUIIIb ONIPEICIISIET TE OCHOBAHUSI OTMEHBI, KOTOPBIE MPUBEIYT
K OTKa3y B MPHU3HAHUU U TNPUBEJCHUM B HMCIIOJIHEHHWE WHOCTPAHHOTO apOUTPaKHOTO
pelieHrs. OTO 03HAYaAEeT, UYTO TOCY/IapCTBEHHBIE CYJbl MOTYT OTMEHHUThH apOUTPaKHOE
pelieHre 1o JIIOOBIM  OCHOBaHMSM, 3a(UKCUPOBAHHBIM B HMX HallUOHAIBHOM
3aKOHOJATEIhCTBE, OJHAKO OTKa3 B KCIOJHEHUH apOUTPaXKHOTO pEIIeHHUs Oyaer
MPOU3BEICH TOJBKO B TOM Clly4ae, €ClIi apOUTpakHOE pellieHrue OyJIeT OTMEHEHO IO
OCHOBAHUSM, YCTaHOBJICHHBIM B II. 1 cT. | X EBporneiickoit konBeniuu 1961 r.

OcHoBaHUsl OTMEHBI apOUTPAXKHOTO pEUICHUs, MPeyCMOTpeHHbIe B EBponeiickoi
KOHBeHIMHU 1961 r., aHAJIOrMYHBI OCHOBAaHMSM OTKa3a B NMPU3HAHWU U NPHUBEICHHUU B
UCIIOJIHEHUE apOUTPAXKHOTO PEIICHHUS, YCTAHOBICHHBIM B M. «a» — «d» 1. 1 ct. V Hpto-
Mopkckoii kouBerHIuH 1958 T., a TakkKe OCHOBAHHAM OTMEHbI apOHTPAKHOTO PEIICHHS,
cogepxamumcs B mm. «a» m. 2 cr. 34 Tunosoro 3akona IOHCHUTPAIJI 1985 r. B
nonoxkenus: EBpomnelickoit koHBeHIMM 1961 T. He BOLIIM TaKue OCHOBAHMUS OTMEHBI
apOUTpaXHOTO  pEIIeHMs, KaK HeapOUTpaOeIbHOCTh CIIOpa H  MPOTUBOPEUHE
apOMTPayKHOTO pelIeHus myonmanoMy nopanky?2°. IIpodeccop A. Ban neH Bepr cuntaer,
YTO JaHHOE OOCTOSITENBCTBO SIBISECTCS JOCTATOYHO JIOTMYHBIM, IMOCKOJBKY KaXa0e
rocyJlapCTBO MOXET COCIaThCs Ha CBOM NyOJHMYHBIA MOPSJOK B OTHOLICHUH
apOUTpPaXHOr0 pelIeHHs, Oyab TO B paMKax HOPOLEAYypbl OTMEHBI apOUTPaXKHOTO

peteHus (B rocyaapcTBe, B KOTOPOM ObLIO BBIHECEHO apOUTPa)KHOE PEICHHE) WM B

225 OyiHako JaHHBIE OCHOBAHMs IpeaycMoTpeHsl B 1. 2 cr. V Hero-Mopkckoil konseHuu 1958 r. kak 0CHOBaHHUS

JUISL OTKa3a B MPU3HAHUU W MPUBEACHUH B MCIIOJIHCHHE apOMTPaKHOrO peleHus, Tak u B mi. «b» m. 2 cr. 34 Tumosoro
3axoHa FOHCUTPAJI 1985 . kak OCHOBaHHSA U1l OTMEHBI apOUTPa’KHOTO PEIIeHUs..
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paMKax IIPHUHYIUTEILHOIO UCIIONHEHHS apOMTPAXKHOTO PEIleHus (KaK B FOCY1apCTBe, B
KOTOPOM OBLJIO BBIHECEHO apOUTPaKHOE PELIEHHE, TAK U B IPYTUX FOCYAapCTBax )%,
B 1mpakTMKe TOCYZapcTB IIPOCIEKUBACTCA €IUHOOOPA3HOE IPUMEHEHHUE
nonoxkenuit m. 1 ct. IX EBponeiickoit kouBeniuu 1961 r. Tak, B oqHOM U3 pelieHui
BepxoBHOro cya ABCTpHH pacCMaTPHBAIACh ANleUISLMMOHHAS %Kal00a Ha PELIEHHE Cy1a

O NPHU3HAHMU ¥ TPHUBEIACHHH B HCIIOJHEHHME apOUTPaXKHOTO PpEIICHHUs’Z

Cynamu
ABcTpuM OBLJIO YCTAaHOBJIEHO, YTO apOUTPaXHOE pEIIeHHE ObUIO OTMEHEHO
roCyJapCTBEHHBIM CYJIOM IO MECTY €ro BBIHECEHHUS B CBSI3U C TEM, UTO apOUTPAX]HOE
pelieHre HapyliaeT MyOJIMYHbIA MOPSIOK TOCyJapcTBa, B KOTOPOM OBLIO BBIHECEHO.
BepxoBHblii ¢y ABCTpUM OTMETHIL, UTO IAHHOE OCHOBAHHWE OTMEHBI HE COJIEP>KUTCS B I1.
1 ct. IX EBponetickoit konBeHnH 1961 1., mosToOMy apOuTpakHOE pelieHrne IPU3HAHO
Y IPUBEACHO B UCTIOJIHEHUE B ABCTPUU ITPABOMEPHO.

Briciiuii  3emenbHbli cyn Jpe3neHa B CBOEM pELICHUM TakKXe MPUMEHWII
nostoxkenuss EBpomneiickoil koHBeHumu 1961 r. g oueHKM OTKasa B IPU3HAHUU U

NPUBENECHUM B HCIOJHCHHE apOMTPaKHOIO peHICHUA>S,

Cyn ycTaHOBWI, 4YTO
apOUTpPaAKHOE PEIICHHE MEXJIy CTOpPOHaMH OBLUIO BBIHECEHO MeEXIyHApOIHBIM
apOUTpaXHBIM CyJIoM TNpu benopycckoli TOProBo-MpOMBINIUICHHON mnanare. [laHHOe
pElIeHre BIOCIEACTBUM OBLIIO OTMEHEHO OEJOPYCCKUM CYJIOM B CBSI3U C TE€M, 4YTO
apOouTpakHas OrOBOpPKa He Obla HajIeKalIuM 00pa3oM corjlacoBaHa, a TaK)Ke He ObLIH
COOJII0JIEHBI TIpaBuiia, B COOTBETCTBUU C KOTOPHIMU JIOJDKEH JICMCTBOBATh U MPUHUMATH
pemenus: apoutpaxk. Cya mpuinen K BbIBOAY, YTO OTMEHa apOUTPaKHOTO PEIICHUS
COOTBETCTBYeT III. «a» U «0» 1. 1 ct. IX EBporetickoit koaBeHIH 1961 T., M OTKa3a B

INPpU3HAHUKU W IIPHUBCACHHH B HCIIOJHCHHC ap6HTpa>1<H0r0 peuicHusd, OTMCHCHHOI'O

OenopycckuM cynoM. JlanHas mo3unus ObLIa NOAeP/KaHa BEILIECTOSAIIUM CyIoM22S,

226 \/an den Berg A.J. Should the Setting Aside of the Arbitral Award be Abolished? P. 12.

227 Kx*** GmbH v. D**** No. 30b117/93, Supreme Court, Austria, 20 October 1993 [Electronic resource]. URL:
https://newyorkconvention1958.org/index.php?lvi=concept_see&id=40&opac_view=2 (date of access: 14.11.2022).

228 Gxxxx y, P **** No, 11 Sch 18/05, Higher Regional Court of Dresden, Germany, 31 January 2007 [Electronic
resource]. URL:
https://newyorkconvention1958.org/index.php?lvi=concept_see&id=9&page=2&nbr_lignes=165&I_typdoc= (date  of
access: 14.11.2022).

229 Gr*xx y, P **** No, |Il ZB 14/07, Federal Court of Justice, Germany, 21 May 2007 [Electronic resource].
URL: https://newyorkconvention1958.org/index.php?lvi=notice_display&id=284&opac_view=2 (date of access:
14.11.2022).
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Eme oguum npumepom siBisiercst aeno «Cuman @pance» npoTUB « XOJIAUHIOBAs
Komnanus «Cubupckuii mement»?’. B poccuiickuii Cy MOCTYHNMJIO 3asBICHUE O
MPU3HAHUKM WHOCTPAHHOTO apOUTpakKHOTO perieHus. B xoje paccMoTpenust aena Obu1o
YCTAQHOBJICHO, YTO apOUTPaXHOE pENICHHE OBLUI0 OTMEHEHO TYPEIKHM CYIOM II0
CJIEIYIOIIMM OCHOBAHUSM: apOUTPAKHOE pelIeHUE He ObLIIO BRIHECEHO B yCTAHOBIICHHBIN
CpPOK; apOuTpak HE paccMOTpesl JOBOJA JOKHHKAa B paMKax MpHUHIUIIA
TOOPOCOBECTHOCTH M TEM CAMBIM IIPEBLICKJI CBOU MOJHOMOYHMS; (PaKT OTKa3a CTOPOH OT
MpaBa Ha MoJlauy 3asiBJICHUS 00 OTMEHE PEIICHUS] TPOTUBOPEUUT MyOJIUYHOMY HOPSJIKY .
Cyn mpumien K CIEQyIoleMy BbIBOY: «ApOUTpakHOE pelieHue ObLIO OTMEHEHO
TYpPELKUM CyJI0M o CIIeLIMaJIbHBIM OCHOBAHUSIM, PEyCMOTPEHHBIM
BHYTPUTOCYIAPCTBEHHBIM 3aKOHOM, KOTOpBIE€ OTCYTCTBYIOT B myHkTe 1 crtatbu |X
EBpomneiickoil konBeHnmu 1961 r.»2 Taxke CyZoM OBLJIO OTMEUEHO, YTO JIaHHbBIC
OCHOBaHUS B COOTBETCTBUM ¢ EBpomeiickoii koHBeHIMENH 1961 r. He BIEKYT OTKa3a B
MIPU3HAHUU apOuTpakHOTO penieHus B Poccuiickoit deneparum.

[IpenenvHO yerkue nonoxkeHus: EBponelickoid koHBeHIMH 1961 1. B oTHOMIEHNH
OTKa3a B NPHU3HAHUU W TPUBEJCHUH B HCIOJIHEHUE HHOCTPAHHOTO apOUTPaKHOIO
pemieHus: 00ecneynBaloT CTAOWIbHYIO MPaBONPUMEHUTENbHYIO TMpPaKkTUKY. Psn
CHEIUATNCTOB MO0 apOuTpaxy MpeniaraeT paccMaTpuBaThb OCHOBAaHUS OTMEHBI
apOUTpaXHOTO peIleHUs, ycTaHOBJIeHHbIe EBpomeiickoit kouBeHmued 1961 1., B
KaueCTBE HAJJICKAIUX OCHOBAHUN OTMEHBI apOUTPAKHOTO PEIICHUS B IEJISIX OTKa3a B
MPU3HAHUU U TIPUBEJICHUU WHOCTPAHHOTO apOUTPAKHOTO PEIICHUS B COOTBETCTBUU C
Heto-Mopkekoit konserimeit 1958 r. ITo MHeHHIO amMepHKaHckoro yueHoro I'. BopHa,
JydIiee penieHne BOIpoca OTMEHbI apOUTPaKHOTO PEIICHUS TIPETyCMOTPEHO MOIXO0I0M,
peanu3oBaHHBEIM B EBponelickoii konsennun 1961 r.2%,

B npaBoBoil HOKTpUHE Takke ObLI BhIPAOOTaH MOAXOJ K OCHOBAHUSIM OTMEHBI
apOUTPaXKHOTO PEIICHUSI MPU MPUMEHEHUU TOJIOKEHUM HBIO-PIOpKCKOfI KOHBEHIIUU

1958 r. 00 oTKa3e B NIPU3HAHUM U IPUBEACHUU B UCIIOTHEHUE apOUTPAXKHOTO PEIICHHUS.

230 Onpenenenue Apourpasknoro cyaa Kemeposckoit o6nactu ot 20.07.2011 no gemy Ne A27-781/2011 [Electronic
resource]. URL: https://kad.arbitr.ru/Document/Pdf/e641ebf6-ad9b-48ca-916f-5daf9d49a449/ebeeab0f-98d9-4b3b-ba28-
d4e99240e21d/A27-781-2011_20110720_Opredelenie.pdf?isAddStamp=True (zata obpamenus 14.11.2022).

231 Tam xe.

232 Born G.B. Op. cit. P. 248.
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Tax, chopmupoBanack KOHIETIUS MEKTyHAPOIHBIX U JIOKATLHBIX CTAH/IAPTOB OTMEHBI
apOUTPaKHOTO PEIICHUS.

B cooTBeTcTBUY C JaHHOM KOHUENIMEN K MEXIYHAPOAHBIM CTaHIapTaAM OTMEHBI
OTHOCST TOJOXKEHMS i «a — d» m 1 ct. V HLIO-IZOpKCKOﬁ KOHBeHIuu 1958 .
AHaJloruyHble OCHOBaHUsA npeaycMarpuBator 1.1 ct. IX EBponeiickoii konBeHunu 1961
r., i «a» 1. 1 cr. 36 Tunosoro 3akona KOHCUTPAJI 1985 r.%3. Ormena apOuTpaskHOTO
pelIeHrs. Ha OCHOBAaHUM MEXKIYHAPOJHBIX CTaHAAPTOB OTMEHBI MPUBOIUT K OTKa3y B
MPU3HAHUM U TPUBEJCHUU B MCIOJHECHUE OTMEHEHHOTO apOUTPaXHOTO pPEIICHUs B
M060M MHOCTPAaHHOM rocyaapcTe?,

CTOPOHHUKHM KOHUEMIIMU MEXIYHAPOJIHBIX U JIOKAJbHBIX CTAHJAAPTOB OTMEHBI
apOUTPaXKHOTO PEIICHUS] CYUTAIOT, YTO KO BTOPOU TpyIIIe MPUHAIIEKAT BCE OCTAIbHbBIC
OCHOBaHHUA. TakKMMU OCHOBaHUSIMH MOT'YT OBbITh, HAIIPUMEP, OCHOBaHMS, 3aKPEIJICHHbBIC
B 1. 2 cr. V Hblo-Mopkckoit kouBeHimu 1958 r. — HeapGUTpabelbHOCTh CIopa U
HapylleHue myO0Iu4Horo nopsjka. JlokanbHbI XapakTep TaKUX OCHOBAHUN MOXKET ObITh
BBIP&KEH B TOM, YTO B KaXJIOM TOCYJapCTBE YCTAHOBJIEHBI COOCTBEHHBIE MpaBHJIa
apOUTpabebHOCTU CIIOpa U MOAXOJbl K IMyOJIMYHOMY MOPSIAKY, T.€. OOBEKT cropa B
OJIHOM TOCYJapCTBE MOXET OBITh MPEIMETOM apOUTPaKHOTO pazOMpaTesbcTBA U HE
ABJIATHCS. TAaKOBBIM B JIPYTOM; OOCTOSITENBCTBA, KOTOPHIE MPHUBOIAT K HAPYIICHUIO
nyOJIMYHOTO TOpsAJKa B OJHOM TOCYIapCTBE, MOTYT HE MPHUBOAUTH K IMOJOOHBIM
MOCJIEJICTBUSIM B IpyroM rocyaapctse. OTMeHa apOUTPasKHOTO PEIIEHUs B COOTBETCTBUU
C JIOKAJIbHBIMM CTaHJIapTaMH HMMEET IPABOBBIE MOCIEACTBUS TOJBKO HAa TEPPUTOPUU
rocyJapcTBa, B KOTOPOM OBUIO BBIHECEHO apOWTpakHOe pemieHue. Hampumep, ecnu
apOuUTpakHOE perieHue ObIII0 OTMEHEHO M0 MOTHBY HApYIICHUS ITyOJMYHOTO TMOPSIKA
(. «by» 1.2 c1. V Hpto-Mopkckoii korBerImH 1958 T.), TO 3T0 He 6y 1eT HPENsITCTBOBATh

IPU3HAHUIO M IIPUBEAEHUIO B UCIIOJIHEHHE OTMEHEHHOTO apOUTPaXKHOTO PEIICHUA >,

233 paulsson J. Enforcing Arbitral Awards Notwithstanding a Local Standard Annulment (LSA). P. 29.
234 Mureunckuii J1.B. K Bonpocy 0 BO3MOKHOCTHM MCHOJIHEHMS PELIEHUs apOUTpa)a, OTMEHEHHOTO CYAeOHBIMU
OpraHaMH TOCyJapcTBa, Ha TEPPUTOPHU KOTOPOTO OHO OBUIO BHIHECEHO (HOBBIE TEHIACHIMHM B MEXTyHapOIHOM IIpaBe

KoMMepueckoro apourpaxa) / Kypuan mexxayHapogHoro yactaoro mnpasa. 2000. Ne 4 (40). C. 22.
2% Born G.B. Op. cit. P. 3642.
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CrnosxHee 00CTOUT JEI0 C TAKMMHU OCHOBAHUSIMU OTMEHBI apOUTPAKHOTO PEIIEHUS,
KaK OYEBM/IHAS 3aMHTEPECOBAHHOCThL MIJIM MOAKYIl apOuTpa, BMHA apburpa u T.1.2%. C
OJTHOM CTOPOHBI, JaHHBIC OCHOBAHUS MIPSIMO HE TOMMEHOBAHBI B M. «a» — «d» . 1 cT. V
Heto-Hopkckoii koHBeHrmu 1958 r., a NOTOMY He OyayT MOpU3HAHBI B KauyecTBe
MEXIYHAPOIHBIX OCHOBAaHUU OTMEHBI. C JPyrol CTOPOHBI, YKa3aHHBIE OCHOBAHUS HE
3aBUCAT OT CIEeNU(PUKNA HAMMOHAIHLHOTO IMPABOIMOPSAKA, B KOTOPOM OBLIO BBEIHECEHO
apOUTpaXHOE pEIICHHEe, W MPEIIOJIaraloT Cepbe3HbIE HAPYIICHHS, KOTOpPbIC HEIb3s
OCTaBJISITh 0€3 BHUMAHUS MPU UCTIOJTHCHUH apOUTPAKHOTO PEIICHUS.

Bmecte ¢ TeM KOHIENIUS MEXTYHAPOIHBIX W JIOKAJIBHBIX CTaHIAPTOB OTMEHBI
apOUTPaKHOTO PEIICHUsS HE MOXKET OBITh NMPUMEHEHAa TPHU OTKa3e B TMPU3HAHUH M
IIPUBEICHNH B MCIIOTHEHHE apOUTPAKHOTO pelieHus B cooTBeTcTBUM ¢ Hpro-Mopkckoii
KOHBEHIMEH 1958 T., MOCKOJBKY JTaHHAsS KOHBEHITUS MPSMO HE YCTAHABJIMBACT KaKHX-
aM00 OTpaHWYEHUN K OCHOBAHHUSAM OTMEHBI apOMTPaKHOTO PEIICHUS B IEIAX OTKa3a B

237 OmHako ATO HE O3HAYaeT, 4To wujed

UCIIOJIHEHUH apOUTPaKHOTO PEIICHUS
YCTaHOBJICHUSI €IMHBIX OCHOBAaHUN OTMEHBI apOUTPAXKHBIX PEIICHHUH B IIEJIIX OTKa3a B
MCIIOJIHEHUH MHOCTPAHHOTO apOUTPaKHOTO pEUICHUs HE JOJDKHA ObITh MOJAJAEpkKaHa.
BrionHe 04eBHIHO, 4To nonoxkenus Hpro-Mopkcekoit konBenmuy 1958 r. HyX/ar0TCs B
JOTIOJTHEHUHU (HOPMATIM30BAHHBIMA OCHOBAHUSIMU OTMEHBI ApOUTPAKHOTO PEIICHHUS.
bonee toro, KOHCUTPAJI npoBena ucciieIoBaHUE O TPUMEHEHUH U TOJIKOBAHUU
Heto-Mopkcekoit koHBeHIMH 1958 T., B pe3yibTaTe KOTOPOTO OBUIO OTMEUEHO: ...
Konpennus 1958 roga He onpenenseTr OCHOBaHHUS, IO KOTOPBIM apOUTPaKHOE PEIICHNE
MO>KET ObITh OTMEHEHO, B oTJInune oT EBponeiickoii kouBennuu 1961 rona (crates [X),
KOTOpasi AOMYCKAeT OTMEHY TOJIbKO 10 OCHOBAHUSIM, YKAa3aHHBIM B KAUECTBE MPUYUH JJISI
otrkasa B myHKTe 1 (a)-(d) Konenmuu 1958 roma. Takum o6pazom, Konsenmus 1958
roja, MO CyTH, MNPUIAECT CUJIYy OCHOBAHUSAM, KOTOPbIE MOTYT OBbITH JOBOJIBHO

HCOXKHNIJAHHBIMHN H3-34a paBJ'II/I‘II/Iﬁ B HAIMOHAJBbHBIX 3daKOHOJATCIbCTBAX HIIM KOTOPBIC

MOT'YT OBITh HACTOJIBKO MMPpHUBA3aHbl K KOHKPECTHBIM MCCTHBIM O6CTO$IT€J'IBCTBaM, qTO UX

2% Kak 6BUIO OTMEUEHO BBIIIE, JAaHHBIE OCHOBAaHHUSA IPEAYCMOTPEHBI B HALMOHAIBHOM 3aKOHOJATE/ILCTBE
HEKOTOPBIX IOCYAapCTB.

237 petrochilos G.C. Enforcing Awards Annulled in Their State of Origin under the New York Convention // The
International and Comparative Law Quarterly. 1999. Vol. 48, No. 4. P. 887
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IPHMHYIUTENLHOE IPU3HAHUE B CTPAHE UCIOIHEHHMS MPEICTABIAETCS HEYMECTHBIM» S,
®daxtuyeckn FOHCUTPAJI npusHana, uto aeiicTByiomas penakums Hpro-HMopkcekoit
KOHBEHIMHU 1958 T. B OTHOLIEHUH OTKa3a B MPU3HAHUU U MPUBEICHUU B UCIIOIHEHUE
apOUTPaKHOTO PEIICHHs,, OTMEHEHHOTO IO MECTY BBIHECEHHS, INpPEayCMaTPUBACT
HeJI0CTaTouHO Y((PEKTUBHOE PETyIMPOBAHUE, U KENATSILHO YCTAHOBUTH (hOpMalIbHbBIE
OCHOBAHUS OTMEHBI ApOUTPANKHOTO PEIICHUS.

[To MHEHHIO HEKOTOPBIX CHEHHUAIUCTOB, B KAYECTBE €IMHOTO CTaHAapTa OTMEHbI
apOUTPaXKHOTO PEIICHUS B IENSAX OTKa3a B UCIOJHEHUU WHOCTPAHHOT'O apOUTPakHOTO
pelieHrst MOTyT BRICTYHaTh nosioxkenus 1. 1 ct. | X EBponeiickoit kouBeHuuu 1961 1.,
KOTOpbIE B TNPABONPUMEHUTEIILHOW MPAKTHKE SBJSIIOTCS TpuMepoM 3(P(HEeKTUBHO

(yHKIMOHUPYIOIIEr0 MEXaHU3Ma 2

. OTMETHM, YTO OCHOBAHUSIM OTMEHBI apOUTPAKHOTO
pelieHrss B IeJsIX OTKa3a B HCIOJHEHHM HHOCTPAHHOTO apOUTPaKHOTO pelieHus,
chopmyupoBadHbeiM B 1. 1 c1. |X EBpomneiickoit kouBeHIMu 1961 1., COOTBETCTBYIOT
ToNoXkeHns I «a» —«d» 1. 1 ct. V Helo-Mopkckoii koHBeHImMHN 1958 T., 1 He BKIIFOYAIOT
B ce0s TaKhe OCHOBAHUS, KaK HapylIeHUE MyOJIMYHOTO TopsIKa U HeapOUTPaOeIbHOCTh
cropa.

Opnako, TpeACTaBISIETCS, YTO HApyLIEHWE MyOJMYHOTO TMOpsAKa |
HeapOUTpabeIbHOCTh  CIOpa  SBISIIOTCS ~ CEPbE3HBIMH  OCHOBAHMSIMH ~ OTMEHBI
apOUTPaKHOTO pelIeHUs, KOTOpbIe HEJb3d HE YUuThIBaTh. HeapOuTpabenbHOCTh criopa
MOXET pacCcMaTPUBATHCS B KAUECTBE CAMOCTOSITEIbHOTO OCHOBAHMS WJIM BKIIFOYAThCA B
1y OIMYHBINA TOpsA0K24,

Bo-niepBpixX, MyONUYHBIN TOPSIOK — 3TO SKCTpPAOpAMHApHAs Mepa, KOoTopas
IPUMEHAETCS TOJIBKO B MCKIIOUUTENBHBIX CIIydasx 4,

Bo-BTOpBIX, HIBeHapckuil cienuaiucT T. J[>KOBaHHUHU CUUTAET, YTO MYOIUUHBIHI

MOPSIOK BKIIFOYAET B c€0sl MPUHLIMI HAJJIeKalEd NpaBOBOM MPOLEAYpPbl, COCTABHBIMU

QJIEMCHTAMU KOTOPOI'o ABJAIOTCA B TOM YHCJIC PABCHCTBO CTOPOH M IIPaBO OBITH

28 UN  document -  AJ/CN.9/168. 20  April 1979  [Electronic  resource]. = URL:
https://www.newyorkconvention.org/uncitral/sessions (date of access: 14.11.2022).

239 Tonbexuit JI.T. TIpusHaHye ¥ NpuBeIeHUE B UCTIONHEHME apOUTPAXKHBIX PELICHUM, OTMEHEHHBIX CYOM MECTa
WX BBIHECEHHS: JHC. ... KaH[. opun. Hayk. C. 105.

240 Giovannini T. What are the grounds on which awards are most often set aside? // International Bar Association
Review. 2001. No. 1. P. 115-127.

241 Hanp., B Poccuiickoii ®enepanuu 3To npamo 3amucaso B cT. 1193 TK PD.
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saciymanaeiMu’®, Tlo muenmto crienuanucra C.B. Kpoxanesa, B yGIMYHBIN TIOPSI0K
BXOJAT CJENyIOUIMe MPUHIUIBL «IpPUHLMI pacta sunt servanda; TpeOoBaHue
100POCOBECTHOCTH; IPUHIIMII 3aIlpeTa 3JI0yNOTPeOIeHUs IPaBOM, 3alpeTa KOPPYILIUHU U
COTJIAIIEHUH, €ro Hapylaromux; (yHZaMeHTadbHbIe IpaBa M CBOOOJBI YEIOBEKA;
IIPU3HAHUE ONPENEJICHHbIX BElIed BHE KOMMEpPYECKOro 000poTa (B YacTHOCTH,
aTOMHOTO, XMMHYECKOTO W OaKTepHOJOTHUYECKOrO OpYXHs); 3alluTa KyJIbTYpPHOTO
HaCJEAMsS U OKPYXKaroUIEH cpebl; CIOCOOHOCTh FOCYAApCTB U FOPUIMYECKHUX JIUL OBITh
cyObeKTaMu apOUTPAKHOTO pa30UPATENIbCTBA U 3aKII0YATh apOUTPAKHBIC COTIIAIICHUS;
3ampeT WHAMBUAYAJbHBIX MPECICAOBAHUN JOKHUKA, B OTHOLIEHUU KOTOPOIO
BO30Y>K/IE€HO 110 0 OAHKPOTCTBE, OCHOBAaHHOE Ha "Ba)KHEHILIEM NMPUHLIUIIE PABEHCTBA
KPEJIUTOPOB, COCTABJISIIONIEM OCHOBY (uiiocodun KOJUJIEKTHBHBIX — Mpoueayp';
byHIaMeHTalbHble  NPUHLIMIBL  OPOUEAYphl, Takue Kak  TpeOoBaHHE O
OeCIPHUCTPACTHOCTH apOMTpa, IPMHIMIEI COCTA3aTENBHOCTH M PABEHCTBA CTOPOH»? 4,

CoOOTBETCTBEHHO, B MyOJIMYHBIN MOPSAIOK BKIIOYEHBI MPUHIUIIBI, HAPABIECHHBIE
Ha 3alIUTy NPaB U MHTEPECOB YUYACTHUKOB apOUTPaKHOTO pa3OuparenbcTBa. J[aHHbBIE
NPUHIIUIBL JODKHBI OBITH COOJIIOACHBI HE TOJIBKO B TOCYAAapCTBE, B KOTOPOM OBLIO
BBIHECEHO apOUTpaKHOE pEIIeHHe, HO U B JIIOOOM JIPyroM ToCyAapcTBe, B KOTOPOM
UCITPAIIMBAETCS €ro UCIIOIHEHHUE.

B-Tperbux, ckiagpiBaeTcsa CUTyalus, KOTJa OJJHO U TO e apOUTpakHOE pelIeHHe
Oyner monBeprarbCsi aHaIW3y Ha NYOJUYHBIA TOPANOK KaKk MHHUMYM B JIBYX
rocynapctBax. lIlogoOHasi cuTyanusi paBHOCWIbHA NEPECMOTPY apOUTPaKHOTO MU
CyJeOHOTO pellieHusl B TOCyAapCcTBe, B KOTOPOM apOUTpakHOE pelIeHUE NPEAbsIBIIECTCS
K UCIIOJIHEHUIO, UTO SIBJISIETCS HEJOMYCTHUMBIM.

TakuM o6paszoM, monoxerus Hplo-Mlopkckoii koHBeHIHH 1958 T. XeTaTenbHO
(opManM3npoOBaTh B YACTH OCHOBAHUI OTMEHBI apOUTPAKHOTO PEIICHUS B LEJSX OTKa3a
B IPU3HAHUU U MPUBEICHUH B UCIIOJIHEHHE apOUTPAKHOTO PELIECHUsI, OTMEHEHHOIO IO

MCCTY €TI0 BBIHCCCHMHA. HOI[O6HBIMI/I OCHOBAHUAMHU MOTYT BBICTYIIATb OCHOBAHUWA JIA

OTKa3a B IIPU3HAHUMW W TPUBCACHHHU B MHCIIOJJHCHUC ap6I/ITpa)KHOFO PpCIICHUAA,

242 Gjovannini T. What are the grounds on which awards are most often set aside?

243 Kpoxanes C.B. Kareropus myGIu4HOro HOpsaKa B MEXIyHAPOIHOM rpaxaanckom npouecce. CII6., 2006. C.
165-166.
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ycranoBneHHsie B cT. V Hpro-Mopkckoii koHBeHImn 1958 T. (32 HCKITIOUCHHEM IIIT. «€»
n. 1), a UIMEHHO: HEJEeCIOCOOHOCTh OJHOM M3 CTOPOH B apOMTPaXKHOM COTJIALICHHH;
HEJCMCTBUTEIBHOCTh apOUTPAXKHOTO COTJIALICHUS; HEHaJJIeXallee YBeIOMIICHHUE
CTOPOHBI O Ha3HAYeHUU apOUTpa Wik 00 apOUTpaXHOM pa3dOUpaTENbCTBE WIU
HEBO3MOKHOCTb MPEACTABICHUS MPOUTPABIICH CTOPOHON 10KA3aTENbCTB; apOUTPaKHOE
pellIeHHue COACPXKUT TIOCTAHOBJICHHUS TIO BOIMPOCaM, BBIXOISIIMM 32 MPEACIBI
apOUTPaKHOTO COTJIAIICHHS; COCTaB apOUTPAKHOTO CyJla UM apOUTpa)KHas MpoLeaypa
HE COOTBETCTBOBAJIM COIVIAIIEHUIO CTOPOH; HEapOUTPaOEIbHOCTh CIIOPA WIIM HApyLIEHUE

myOJIMYHOTO MOpsIKA.
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I'naBa 4. OTMeHeHHOE pelieHrne MeKIYHAPOIHOT0 KOMMEPYECKOTro apouTpasKa:

NMPaBOBOM CTATYC M TPAHCTPAHUYHOE IBUKEHHE

§8 1. CtaTyc OTMeHEHHBIX HHOCTPAHHBIX PellleHuH MeKTyHAPOIHOTO

KOMMEPYECKOro apouTpaka

Hrro-HMopkckas konBeHnms 1958 1. ofecreunBaeT MpU3HAHHWE U NPUBEICHHE B
UCITOJIHEHHE MHOCTPaHHBIX apOUTpaKHBIX pelieHul yxe 6onee 60-tu jet. 3a 310 Bpemst
MPaBONPUMEHHUTENIbHASL TPAKTUKA TOCYJApPCTB BBIIBUJIA HETOYHOCTH HEKOTOPBIX
nonoxennii  Heio-Mopkckas koHBeHIms 1958 T., cpeas KOTOPHIX — MOJNOXKEHHE,
MpeayCMaTpUBalOIIee OTKA3 B MPU3HAHUM U MPUBEJICHUE B UCIIOJIHEHHE apOUTPAXKHOTO
pELIEHHUs, OTMEHEHHOTO 110 MECTY €T0 BhIHECEHUA >,

OTka3 B MPU3HAHUU U NPUBEJIECHUU B UCIOJHEHUE OTMEHEHHOTO apOUTPaKHOIO
PEllleHns OCYIIECTBIISETCS Ha OCHOBAHMH M. «e» M. 1 ¢T. V Hpro-Mopkckoii KOHBEHIIHH
1958 r. JlaHHOE TOJIOXKEHHUE HL}O—ﬁOpKCKOﬁ KOHBeHIIMM 1958 T1. 1O3BOJIAET
roCyJapCTBEHHBIM CyJlaM KaK IPU3HAaBAaThb UM IPUBOJMTH B MCIIOJHEHUE OTMEHEHHOE
apOUTpPaKHOE PEIlIeHUE, TAK U OTKA3bIBaTh B UCIIOJIHEHUU MTOI0OHBIX pelieHuil. B cBs3u
C 3TUM B NPABONPHUMEHUTEIBHON MPAKTUKE rOCYAapCTB OTCYTCTBYET €IMHOOOPa3HBIN
HO/IXOJ1 110 JAHHOMY BOIIpOCy>%,

B GonpmmHCTBE Cily4aeB rocyAapCTBEHHBIE CYJbl OTKA3bIBAIOT B NMPU3HAHUU U
NPUBEICHUU B HUCHOJHEHHE apOUTPaKHOTO PEIICHUS, OTMEHEHHOIO 0 MECTy €ro
BbiHeceHus. Hampumep, B nene TermoRio S.A. E.S.P. v. Electranta S. P. AmMepukanckuit
Cyl OTKa3aJl B MPU3HAHUU M NPUBEACHUM B HCIOJHEHHE apOUTPAKHOIO pEILICHUS,

KOTOpOE OBIJI0O OTMEHEHO, CO CChUTKOW Ha M. «e» 1. 1 cT. V Hero-Mopkckoii KOHBEHITUN

1958 r.?, B nene Pemex v Commisa AnemnsuuoHHbIH cyn JlrokcemOypra Takxke

244 TIpusHaHue W IPUBEICHUE B UCTIONHEHHME HHOCTPAHHBIX apOMTPaKHBIX PENICHUH B POCCHY M CTpaHax ObIBIIETO
CCCP / T.A. Aurkynos, P.O. AkpamoB, M.A. Axkuypura u 1p.; nox pen. P.O. 3sikoBa. M.: Apbutpaknass Acconmarus,
2019 [Onexrponnsrii pecype]. Joctym u3 CIIC «KoncynpranTlLmocy.

245 1lakupos C.I1I. CymecTBYOIIHME MOAXOABI B 0OIACTH TIPUBEIEHHS B MCTIONHEHNS OTMEHEHHBIX HMHOCTPAHHBIX
apOMTPaXkKHBIX PELIEHUI B MecTe UX BhiHeceHus // IIpoGeisl B pOCCHICKOM 3akoHOAaTenbCTBE. 2016, No6. C.112.

246 TermoRio S.A. E.S.P. v. Electranta S.P.
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MIPUIIEI K BEIBOAY 00 OTKa3e B MPU3HAHUU W MPUBEJICHUN B UCTIOJTHEHUH OTMEHEHHOTO
apOUTPaXXHOTO permeHus>t.

®denepanbHbiil Cy I'epMaHuy B OJHOM W3 CBOMX PELICHUW MOIJEPKal BBIBOJ
HIDKECTOSIIIET0 cyJla o0 OTKaze B NPU3HAHUM M TPUBEACHUU B UCIIOIHEHUE
apOUTPaXKHOrO pelIeHUs] Ha OCHOBAHMHM IIIL. «e» 1. 1 ¢T. V Hbm-ﬁopKCKoﬁ KOHBEHIINU
1958 r., B cBA3M ¢ T€M 4YTO apOUTpa)XHOE pElIEHUE, BRIHECEHHOE MexITyHapOoIHbIM
apOUTpaXXHBIM CyJOM TMpu benopycckoil TOProBO-NMPOMBINLICHHONW TanaTte, ObLIOo

BIIOCIIEZICTBUM OTMEHEHO CYJIOM IO MECTY BBIHECEHHS] apOUTPAKHOTO pEIIeHHUA

. Cyn
OTMETHJI, Y4TO MOCKOJBKY TonoxkeHus Hpro-HMopkckoit kouBeHmu 1958 r. Mo3BOIAIOT
CyJly OTKa3aTh B IPU3HAHUU U IPUBEICHUY B UCIIOJHEHUE ApOUTPAKHOTO PELIEHU S, €CTTU
apOUTpakHOE pellieHre ObLII0 OTMEHEHO rOCYJapCTBEHHBIM CY0M 10 MECTY BBIHECEHMUS,
TO PEILLIEHNE HUKECTOSIIETO Cyia SIBISETCS IPAaBOMEPHBIM U OOOCHOBAHHBIM.

Eme omHuMm npumepoM sBIsieTCs pelleHHEe BpICIIero peruoHajabHOro cynaa
Poctroka 00 oOTka3e B NpU3HAHUM U TNPUBEICHUM B MCIOJIHEHHE HHOCTPAHHOIO

apOMTPAKHOIO PpENICHUS, OTMEHEHHOTO II0 MECTy €ro BhIHECeHUs?*.

IIpu sTOom
BIIOCJIEACTBUM PELICHUE TOCYAAPCTBEHHOrO Cyaa 00 OTMEHE apOUTPayKHOTO PEIIECHHMS
OBbLIO 00’KAIOBAHO YYACTHMKOM CIIOpa, B PE3yJbTaTe 4Yero ObLIo oTMeHeHo. Ha stom
OCHOBaHMH pELIEHHE CyJa 00 OTKa3e B NPHU3HAHMM M IPUBEICHUM B HCIOJIHEHHE
MHOCTPAHHOTO apOUTPa)KHOTO PELIEHHS ObLIO OTMEHEHO BHIMIECTOAIIUM CYIOM CO
CCBUIKO} Ha TO, 4TO OCHOBAHUIA I OTKa3a B IIPU3HAHUU M IPUBEICHUH B HCIIOJIHEHHE
MHOCTPAHHOIO apOMTPaKHOTO PEIIEeHHs] B COOTBETCTBMM ¢ mil. «e» m. 1 cr. V Helo-
Mopkckoii konBenmmu 1958 . Gomblie He cymecTByeT?.

BMecTe ¢ TeM CyLIeCTBYeT U IIPOTHBOIOI0KHBII MOAX0, KOT/1a TOCY 1apCTBEHHbIE
Cylbl TPU3HAIOT U HPHUBOAAT B MCIIOJHEHHE HHOCTPAHHOE apOMTPAKHOE pEIIEHME,

OTMEHEHHOe 1o MecTy ero BbiHeceHus. B pene Chromalloy Aeroservices v. Arab

Republic of Egypt amepukaHckuii cyn mpu3HAI B IPHUBET B UCIIOJHEHUE apOUTPakHOE

247 pemex — Exploracion y Produccion v. Corporacion Mexicana de Mantenimiento Integral, S. de R.L. de C.V.

248 Case No Il ZB 14/0721, Bundesgerichtshof, Germany, 21 May 2007 [Electronic resource]. URL:
http://newyorkconvention1958.org/index.php?lvi=notice_display&id=284 (date of access: 14.11.2022).

249 Case No 1 Sch 03/99, Oberlandesgericht Rostock, Germany, 28 October 1999 [Electronic resource]. URL:
http://newyorkconvention1958.org/index.php?lvi=notice_display&id=247 (date of access: 14.11.2022).

20 Case No Ill ZR 332/990, Bundesgerichtshof, Germany, 1 February 2001 [Electronic resource]. URL:
http://newyorkconvention1958.org/index.php?lvl=authperso_see&id=27_(date of access: 14.11.2022).
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pellieHrue, HECMOTpsA Ha ero oTMeHy. Ilpu sToM cya cocrnajics Ha JUCKPEIIMOHHBIC
MOJIOKEHUS CT. V HL}O-ﬁOpKCKOﬁ KOHBEHIUHU 1958 1., MO3BOISAIONIME KaK OTKA3bIBATh B
HCIIOJHEHUH OTMEHEHHBIX apOUTPa)KHbIX pENICHWH, TaK W HCIOJIHATH I0JI00HBIC
pemenus®l. B nene Yukos Capital SARL v. OJSC Rosneft Qil Co AnemsuuonHslii cyn
AwmcTepama noaepkai BbIBOJ HIXKECTOSIIMM MHCTAHITUN O IPU3HAHUM U IPUBEICHUN

B MICTIOJHEHHE apOMTPaXKHOTO PEIIEHHS, OTMEHEHHOTO 110 MECTY €TI0 BEIHECEHHS 22

.Cyn
MOCYUTAJI, YTO MOJIOKEHUS mi. «e» m. 1 cT. V HBIO-ﬁOpKCKOfI KOHBEHIIMU 1958 1. He
00S3bIBAIOT YUUTHIBATh OTMEHY APOUTPAKHOTO PEILICHHUS.

CIIO>KMBIIASICSL CUTYAIUA B CBSI3U ¢ OTCYTCTBHEM B Hbro-MOpKCKOH KOHBEHIMH
1958 r. yeTkoro mosoxeHuss 00 OTKa3e B NMPU3HAHUU U NPHUBEJACHUU B HCIIOJIHEHHE
MHOCTPAHHOI'O0 apOUTPAKHOTO PEIIEHUs, OTMEHEHHOI'O 110 MECTY BBIHECEHHMSI, C Hallleh
TOYKH 3PEHUS, IPUBOJUT K CICAYIOIIUM HEOIaronpusaTHBIM MOCJIEICTBUSIM.

[Ipu3HaHue U NpuBeICHNUE B UCIIOJHEHNE OTMEHEHHOTO apOUTPAKHOTO PEIICHUs
B MHOCTPAHHOM T'OCYJJapCTBE BIOJHE OYEBUAHO HAPYILIAET OJAWH U3 OOLIUX MPUHIUIIOB
IpaBa — IMPUHLWIN IPABOBOM oOlpeneneHHOCTH. [log mpaBoOBOW OMNpPEneIEHHOCTHIO
OOBIYHO TTOHUMAETCS €€, TaK Ha3bIBaeMas, MaTepHaIbHO-TIPABOBAsi COCTABIIAIONIAs, T.€.
HaJIM4ME SICHOCTH U MPEACKA3yEMOCTH MIPABOBOIO PETYIUPOBaHUA. B 3TOM oTHOIIEHUH,
no MHeHuto B.B. JlazapeBa, BbIpakeHHEM HEONPEETEHHOCTH MOXXET OBbITh TpoOen B
paBe, KOTOPhI KIMEET MECTO IPH OTCYTCTBHUH IIPABOBOM HOPMBI HJIM €€ HEMOJIHOTE?,

[Ipu 3TOM NOMHUMO MAaTEPUaAIBLHO-IIPABOBOM COCTABJISAIOLICH IPUHIIMIIA [IPABOBOU
ONPENEIICHHOCTU CYILECTBYET U IpoleccyailbHasi. JlocTaTOYHO OYEBUAHO, YTO IPSAMO
MPOTUBOPEUYUT TPABOBOM OMNPENCIICHHOCTH CHUTYalUsi, IPU KOTOPOW B pa3HbIX
rocyapcTBax JCWCTBYIOT HECOBIAJAIOIIME WIM M[POTHBOpPEYAIMe APYr ApPYry
apOUTpaXHBIC PEIICHUS] B OTHOIICHWU OJTHUX M TEX K€ MPaB U MHTEPECOB YYACTHUKOB
XO35IUCTBEHHOMU JE€ATEIbHOCTH. B MOA00HBIX Ciydyasx MOKHO IMOCTABUTh O], COMHEHUE
HE TOJBKO OJHO3HAYHOCTH NPABONPUTA3AHUM, HO M CaMO IpPaBO, KaK TApaHT MX

obecnieueHnsd. @DakTUYECKM Ha MPEAOTBpAILlEHUE IApaJUIENbHBIX IPOLECCOB U

251 Chromalloy Aeroservices Inc. v. The Arab Republic of Egypt. United States District Court, District of Columbia,
Civil No. 942339 (JLG), 31 July 1996 // Yearbook Commercial Arbitration. 1997. Volume XXII. P. 1007-1012.

22y ukos Capital S.ar.l. v. OAO Rosneft.

253 JTasapes B.B. Mz6paunnsie Tpyabl. [B 3 1.]. T. II: TIpoGeJibl B 3aKOHOAATENLCTBE: YCTAHOBJICHHE, HPEOIOIEHHE,
ycTtpanenue. M., 2010. C. 51.
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CYLIECTBOBAHME MPOTUBOpPEYAILIUX APYT APYry apOUTPaKHBIX pPELICHUN HamnpaBieHbI
HEKOTOphIe (yHJIaMEHTAJIbHbIE HOPMBI MEXIYHAPOJHOTO TIPa)KAaHCKOTo Mpolecca —
npuHIUIE lis pendens u res judicata, MpUHIMIT paBHONPABUS YYACTHUKOB B Cy/1eOHOM
(apOuTpaskHOM) MpoIecce U PsJT APYTUX.

Hapsiny ¢ naHHbIMH (yHIAaMEHTAJbHBIMH MPUHIHUIAMH B MEXIYHApOIHOM H
HallMOHAJIBHOM IIPaBE yCTAHABIMBAIOTCS CHELMAIbHBIE IPOLEAYPbI, HAPABJICHHbBIE HA
OrpaHUYEeHHE BO3MOKHOCTH MEPECMOTpa cyAeOHOro (apOUTpakHOr0) PEIICHHUS, a TAKXKE
MpeA0TBpalIEHUE 3710yNOTPeOIEHUI MPaBOM CO CTOPOHBI JIML, YYaCTBYIOIIUX B JIEJIE
(KaK mpaBUII0, MPOUTPABLIEH CTOPOHBI).

be3yciioBHO, o0ecrieueHrne OTCYTCTBHS MIPOTUBOPEYAILUX APYT APYTY CyAeOHBIX
(apOUTpaXHBIX) PEIIEHUNH — 3TO TOJBKO OJAWH M3 DBJEMEHTOB IPHUHIIMIIA TPaBOBOM
ONIPEAEICHHOCTH, HO, KaK IPEACTABIISAETCs, KpalHe BayXHbIN. B mmporecce paccMOTpeHus
cropa JJisi YYaCTHUKOB BaK€H pe3yibTaT — MOJIyYEeHHE COOTBETCTBYIOUIETO PEIICHMUS,
MOATBEPKIAIOIIET0 3asiBIEHHbIE NpuTA3aHus. [lapamnenbHoe nelcTBUE B Pa3HBIX
rocyJapcTBax MPOTHUBOMOJIOXKHBIX PEIICHUH MO OJHOMY M TOMY K€ JIeNy IPHUBOJIUT K
psiMO 0OpaTHOM CUTYallMM, HApyIIasi IPU TOM MpaBa OJHON U3 CTOPOH, a B HEKOTOPHIX
Cllydasx u 00eux.

Crnenyet oOpaTuTh BHUMaHHUE U HA MHOM aCNEeKT HAapyLICHUs PUHIUIA TPaBOBON
OIPE/ENIEHHOCTH, BO3HUKAIOIIMNA MpU NPU3HAHUM U NPHUBEICHUU B MCIIOJIHEHUE
OTMEHEHHOTO apOuTpakHOro pemieHus. Peub wumer o cyapbe apOuUTpakHOTO
COIJIALLIEHUS, 3aKII0YEHHOIO MEXly cTopoHamMHu. OTMeHa apOUTPa)KHOTO pElIeHus, 10
CYTU Jefia, MPeloCTaBlIsIeT BO3MOXKHOCTh CTOPOHE (CTOpOHaM) BHOBb OOpaTHTHCS B

2% Apbutpak IOJDKEH OydeT pacCcMOTpETh CIOp, B

apOuTpaXxK U pa3pelieHus cropa
pe3ysbTaTe 4ero BEBIHECTH HOBOE pelieHue o aeiy. Ilpu aToM 1aHHOE pelieHre MoKeT
OBITh MPOTHUBOIIOJOKHBIM MEpBOHAYAIbHOMY. K 3TOMYy MOMEHTY MOXET CIIOKHUTHCS
CUTyalMsl, IPU KOTOPOHM MepBOHAYaIbHOE apOUTPAKHOE pElIeHHE OyAeT MPU3HAHO U
MPUBEJEHO B HCIIOJTHEHUE B OJJHOM WJIM HECKOJIbKMX TocyaapcTBax. B cBow ouepenn

CTOpOHA, B TOJIb3y KOTOPOl BBIHECEHO BTOPOE apOUTpaXHOE pelieHue, 0e3yCIOBHO

254 MesxayHapoaHblii KoMmmepueckuii apoutpask: Yueonuk / Hayu. pen. O.JO. Cksopuos, M.IO. Caspanckuii, I'.B.
CesactrsHoB. C. 809.



92

3aX04yeT HCIOJHUTH JaHHOE pelieHue. TakuM o0pa3oM, MOKET BO3HUKHYTh CUTYallus,
npu KOTOpoH OyIayT JelCcTBOBAaTh JiBa MpPSIMO IPOTHUBOMOJOKHBIX apOUTPaKHBIX
pellIeHus 0 OJHOMY U TOMY K€ CIIOpY (MEXy TEMH ke CTOPOHAMH, O TOM K€ MpeMETe
Y 110 T€M K€ OCHOBAHHSM).

[Mogo6ubIi citydaii mpousomies Bo MpaHIUU MPU PacCMOTPEHHHU jaeia SOCiété
OTV v. Société Hilmarton. B cyn Obuto momaHO XOAaTaiiCTBO O NPU3HAHUU U
NPUBEICHUHM B UCHOJHEHHE apOUTPA)KHOTO pEIIEHUS, KOTOpOoe OBLI0 MPUHATO
ApOutpaxxkubiM uHctuTyTOM IlIBefinapckux mnanatr (Swiss Chambers Arbitration
Institution, SCAI). BnocienctBuu gaHHOE apOMTpaKHOE pEIICHUE OBLIO OTMEHEHO
rocyjapctBeHHbIM cygom B llIBeitiiapuu. Bmecte ¢ TeM naHHBIM (akT HE MOMeIan
¢bpaHIy3cKOMy Cyay MPU3HATH U MPUBECTH B UCIIOJIHEHNE HHOCTPAHHOE apOUTpaKHOE
pelleHne, OTMEHEHHOE 10 MeCTy BhiHeceHHs". [To3auee B 1lIBeiinapuu crop Mexmy
Société¢ OTV u Société Hilmarton BHOBB Ob11 paccmoTpen SCAI. B pesynbrare ObL10
IPUHATO HOBOE apOMTpPaKHOE PEIIEHUE, B KOTOPOM, B OTJIMUUE OT MEPBOHAYAIBHOTO,
OBLIM YJOBJIETBOPEHBI TPEOOBAaHUS MPOTUBOIIOJIOKHON CTOPOHBI. BTOpoe apoutpaxHoe
penrenre ObUIO TIPU3HAHO M MPHUBEIEHO B MCIONHEHUE B BenmkoOpurannu®®. Takum
o0pa3oMm, 0 OJJHOMY U TOMY K€ CHOpY (MEXy TEMH e CTOPOHAMH, O TOM XK€ IIPEMETE
U 10 TEM 5K€ OCHOBaHMIM) B pa3HbIX rOCYJapCTBaX JEHCTBOBAIH J1BA TPOTHUBOIOIOKHBIX
apOuTpaxkHbix peuienus. [logobHas cutyanus NpUBOIUT K TOMY, YTO IIPaBa U UHTEPECHI
CTOPOH HE rapaHTUPYIOTCS B paBHOM CTENEHU BO Bcex rocynapcrnax. [lepBonauanbHoe
apOUTpaKHOE pelIeHHE, IPUBEACHHOE B UCIIOJIHEHUE B KAKOM-JINOO TOCYIapCTBE, SIBHO
OyJer HapylmaTh IpaBa CTOPOHBI, B MOJb3y KOTOPOW MPHUHITO BTOPOE apOUTpakHOE
peleHue.

HcnonHeHneM OTMEHEHHOrO apOUTPa)KHOTO PEUICHHs] COBEPIIEHHO OYEBUIHO
HapymIaeTcss U Takod (hyHAaMEHTaIbHBIA MPUHIMI MEXIYHAPOAHOTO TPAKIAHCKOTO
nporiecca, kak res judicata. HammoHampHOE 3aKOHOIATENBCTBO MHOTHX T'OCYNapCTB M

MEXIYHAPOJAHbIE JOTOBOPHI O MPABOBOM MOMOIIM (PAKTUYECKH HE MPEAYyCMATPUBAIOT

2% Hilmarton Ltd. v. Omnium de traitement et de valorisation — OTV.

2% Omnium de Traitement et de Valorisation v. Hillmarton Ltd., 1998 Folio No 1003, High Court, England and
Wales, 24 May 1999 [Electronic resource]. URL:
https://newyorkconvention1958.org/index.php?lvi=notice_display&id=885 (date of access: 14.11.2022).
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BO3MOKHOCTH MEPECMOTpa HHOCTPAHHOTO CyAeOHOrO pElIeHUs B MPOLECCE €ro
ucnoyiHeHus. He nomyckaroT TakoM BO3MOXHOCTH M IOJIOKEHUSA HbIO-PIOpKCKOfI
KOHBEHIUH 1958 T., MOCKOJIBKY YCTaHABIMBAIOT, YTO HCIHOJHEHUIO MOJJICKUT JIMIIb
JNEVUCTBUTEIILHOE PELICHUE.

Beiiiie Ob1JI0 OTMEYEHO, UTO OTMEHA apOUTPAKHOTO PEIICHUS MTO3BOJISIET CTOPOHE
(ctopoHaM) BHOBb OOpaTUTHCS B apOUTpaxk JUIsl pa3pelieHusi Cropa Ha OCHOBAHHH
UMEIOIIENCsT apOUTPaKHOM OrOBOPKH. B cilyyae NpHUHATHS HOBOrO apOUTPa)KHOTO
pelIeHus B CyJl rocyJapcTBa, B KOTOPOM ObLIO MPU3HAHO W MPHUBEAEHO B MCIOJHEHUE
OTMEHEHHOE apOUTPAKHOE PEIIEHHE, MOXKET ObITh MOJAAHO XOIaTalCTBO 00 UCIIOTHEHUH
HOBOr0 apOUTpaXHOro pemeHus. B Takoil cuTyanuu cyny IpelicTOUT clienaTh BbIOOD:
UCIIOJIHUTh apOUTpaKHOE pelleHHe (T.€. BBIMNOJHUTH CBOM 00s3aTenbcTBa Mo Hblo-
Hopxckoit konBeruuu 1958 r.), 4To mpuBeeT K HAPYLICHHIO IpUHIKIA res judicata, u
B TOCYJIapCTBE OYAyT JNEeHCTBOBAThH JABA PEIICHUS — MEXAY TEMHU K€ CTOPOHAMH, O TOM
KE TIpeIMeTe W MO TEeM K€ OCHOBAHWSM, JIMOO OTKa3aTh B HCIOJIHEHUU HOBOTO
apOUTPAKHOTO PEIICHHS CO CChUIKOW Ha coOJrojieHMe mpuHnuna res judicata, tem
caMbIM HapyIIuB nojoxenus Hoio-Mopkckoii konsenmuu 1958 1.2

[TogoOHBIE ciiyyad BO3HHMKAIW B CyJAeOHOM TMpakTuke, Harpumep, naeno PT
Putrabali Adyamulia v. S.A. Rena Holding, B koTtopoM apOuTpaxxHOe peIICHHE,
OTMEHEHHOE rOCY/IapCTBEHHBIM CyJI0M, OBLIO MPU3HAHO U TIPUBEICHO B UCIIOJHEHUE BO
O®pannuu. [Tocne oTMeHbI apOUTPaKHOTO PellIeHUs ObIJIO BBIHECEHO HOBOE apOUTPasKHOE
pernieHne, KOTopoe ObLIIO0 IPOTUBOIOJIOKHBIM IO OTHOIIECHUIO K MIEpBOHAYaIbHOMY. BO
®paniyy OBLIO IMOJIAHO XOAATaWCTBO 00 UCIIOJTHEHUH BTOPOTO apOUTPAKHOTO PEIICHUS.
B pe3ynbTaTe paccMOTpeHHUs Cya OTKa3all B MPU3HAHUU U MPUBEACHUU B UCIIOTHEHUE
JAaHHOTO apOUTPAKHOT'O PEIICHHS CO CCHUIKOM Ha MpHUHIMIT es judicata, mockoibKy BO
@paHLMH YK€ IEUCTBYET pELIEHUE FOCYJapCTBEHHOTO Cy/1a MEXK 1Y TEMH 7K€ CTOPOHAMH,
O TOM JK€ NIpPEIMETe U IO TEM K€ OCHOBaHUSAM, IpPEIyCMaTpPUBAIOIIECE HCIOJHEHUE

IIEPBOHAYATIHLHOTO apOUTPAKHOTO PELIEHUS> S,

257 JlanHblil BBIBOJA OOOCHOBAH aBTOPOM auccepranuu B mybmukanuu: Kypoukuna E.M. IlpasoBoii pesxum
HCTIONIHEHUS] HHOCTPAHHBIX CYAeOHBIX W apOUTpaKHBIX pemieHnii B EBpasuiickom skoHOMIYECKOM coro3e // EBpasmiickas
HHTErpalys: S5KOHOMHKa, ITpaBo, nmojautuka. 2022, T.16. Ne 1. C. 98.

2%8 Société PT Putrabali Adyamulia v. Société Rena Holding et Société Moguntia Est Epices.
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Bonee toro, mpusHaHue U NpUBEICHUE B UCHOJHEHHE apOUTPAKHOTO PELICHUS,
OTMEHEHHOI0 II0 MECTY €ro BBIHECEHMs, HapyllaeT JIOTHKY, 3aJ0KeHHYI0 B Hbro-
Mopkckoit kousenuun 1958 r. IpeacTaBiasercs, 4To apOUTPaKHOE PELICHHE W aKThI,
NPUHATBIE B OTHOLIEHWM apOWUTPaXHOTO pEIIeHHs, OO0pa3yroT B3aUMOCBS3AHHYIO
CHUCTEMY C YETKUM COIOAYMHEHHEM D3JEMEHTOB. B 3Ty cucreMy HOKHBI OBITH
BKJTFOUCHBI:

— apOuTpakHasi OrOBOpKa MEXJ1y CTOPOHAMM;
— pelleHne apouTpaxka, BBIHECEHHOE Ha OCHOBE 3TOM apOUTPaKHOM OrOBOPKU;
— pellleHHe roCYJapCTBEHHOTr'0 CyJla B MeCTe apOUTpaxa.
YKa3zaHHBIN CyJl MOXKET IPUHATH OJHO U3 CIACAYIOIINX PEILICHUN:
a) 00 OTMEHE apOUTPAKHOTO PEIICHHUS,
0) 00 oTka3e B OTMEHE apOUTPAKHOTO pELICHUS;
B) O BblJau€ MCHOJHUTEIBHOTO JIUCTa Ha MPUHYAUTEILHOE HCIOJHEHUE
apOUTPAKHOTO PEIICHUS;
r) 00 OTKa3e B BbIJau€ HUCIOIHUTENIHHOIO JIMCTA HAa MPUHYAUTEIbHOE UCTIOIHEHHUE
apOUTPaKHOTO PEIIEHU>>,

Kaxoit Obl BepAMKT HU ObLI MPUHAT TOCYAAPCTBEHHBIM CYJOM B OTHOIIECHHUU
apOUTPAKHOTO PELICHUs], OH SBISETCS HEOTHEMIJIEMON COCTAaBHOM YacThbiO IPOLEAYPbI
PacCMOTPEHHUsI Criopa MEXAY CTOPOHAMHU. JTO €MHas CUCTEMA, U OHA B COCTaBE BCEX
CBOMX KOMITOHEHTOB SIBJISIETCSI 0053aTE€IbHON ISl Cy/I0B MHOCTPAHHBIX TOCYAAapCTB, B
KOTOPBIX MOCTaBJIEH BONPOC 00 MCIOJIHEHUH apOUTPaKHOTO perieHus. JlaHHbIN Te3ucC
ObU1 oTMeueH B pemreHuu 1o aeny Enka Insaat ve Sanayi A.S v. OOO «Insurance
Company Chubb», etc.: cyn, koTopslii paccMaTpuBaeT XOAAaTaliCTBO O NMPU3HAHUU U
NPUBEAECHUN B HCIOJHEHWE WHOCTPAHHOIO ApPOUTPAKHOIO PpEIIEHUs, JOJDKEH
MOJYMHUTHCS JTIOOOMY PELIEHUIO Cya, KOTOPHIM MPOU3BEIEHA OTMEHA apOUTPAKHOTO

260

pemenus~>". Cyq crenai Takoi BbIBOJ HA OCHOBaHUHU TIl. «e» 1. 1 ¢1. V u cT. VI Helo-

Hopkckoii korBermuy 1958 T.

259 B npenaraeMyro CHCTEMY MOTYT BXOJUTb U PEILeHHUs BHILIECTOSIIMX CYI0B B CIydasX, KOT/Ia IepPBOHAYAJIbHOE
pemeHue OBLIO OCIIOPEHO B BBINICCTOAINX MHCTAHIUAX.

260 Enka Insaat ve Sanayi A.S v. OO0 "Insurance Company Chubb", Chubb Russia Investments Limited, Chubb
European Group SE and Chubb Limited, No A4/2020/0068, Court of Appeal, United Kingdom, England and Wales, 29 April
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B yka3zaHHy10 BbIIIE CUCTEMY MOKET BXOJUTh U YETBEPTHIN AJIEMEHT:

— PpelIeHHuE TOCYJapCTBEHHOIO CyJa B MECT€ NPEAbSIBICHUS HWHOCTPAHHOTO
apOUTPAKHOTO PEIIEHUS K UCTIOTHEHUIO.

VYKa3aHHBIN CyJl MOXKET IPUHSTH OAHO U3 CIEAYIOIINX PEIICHUM:

a) O TpU3HAHUM W TPUBEJAECHWU B WCIOJHEHHE HWHOCTPAHHOTO apOUTPaKHOTO
pelieHus;

0) 00 oTKkaze B NPU3HAHUM U TNPUBEJCHUM B KCHOJHEHUE HHOCTPAHHOTO
apOUTPaKHOTO permeHua?!,

Takum o0pa3oM, NPUBEICHUE B KCIOJHEHUE OTMEHEHHOIO apOUTPakHOTO
pemieHuss (PaKTUYECKH O3HA4YaeT, YTO pelleHHe 00 OTMEHE apOUTPakKHOrO pPEIICHUS,
MIPUHATOE TOCYJIAPCTBEHHBIM CYJIOM B MECT€ apOUTpa)ka, MOMPOCTY WTHOPUPYETCS, B
CBSI3H C 4eM IIPOUCXOUT HapylIeHue nonoxennii Hpio-Iopkckoii konsenuuu 1958 .29,

JlanHoe HapylIeHUEe HarJSAHO JEMOHCTPUPYET Cclieayromas cutyanus. B
Beieynomsinytom gaene PT Putrabali Adyamulia v. S.A. Rena Holding, xorna
bpaHIy3ckuii Cyl OTKa3ajd B MNpPU3HAHUU U TMPUBEICHUM B HCIOIHEHHUE BTOPOTO
apOUTPAXHOTO PEIICHUs CO CCBhUIKOW Ha coOnrojaeHue mnpuHimmna res judicata, on
(hakTUYECKH HaAPYIIUI TOJIOKEHHUS HL}O—IZOpKCKOﬁ koHBeHmu 1958 r. B Hslo-
ﬁopKCKoﬁ KOHBEHIIMK 1958 r. HE yCTAHOBJIEHO B Ka4eCTBE OCHOBAHHUA i1 OTKasza B
NpPU3HAHUM W TPUBEJECHUM B HUCIOIHEHHE AapOUTPAXKHOTO PEIICHHS TaKOTo
00CTOSATEIHCTBA, KaK JACHCTBUE B HAIMOHAIHLHOM MPABOMOPSIKE PEIICHUS] MEXKIY TEMU
K€ CTOPOHAMH, O TOM XK€ MPEIMETE U MO TeM ke OCHOBaHUSIM. COOTBETCTBEHHO, CY ]I
CBOMM peIlIeHHEeM 00 OTKa3e B MPU3HAHWHM M TPHUBEJACHUN B HCIOITHEHHE BTOPOTO
apOUTPAKHOTO pelIeHUs (aKTUIECKU MPOUTHOPHPOBaT mosokeHus Hpro-HMopkcekoit
xonBeHuu 1958 r. B coorserctBun ¢ Hplo-Mopkckoii kouBeHmueit 1958 r. maHHOe

apOUTpakHOE pEellICHUE HAIJIeKAI0 MPU3HATH U IPUBECTH B UCIIOJIHEHUE.

2020 [Electronic resource]. URL:
https://newyorkconvention1958.org/index.php?lvi=notice_display&id=6069&opac_view=6 (date of access: 14.11.2022).
%l B ppennaraeMyl0 HAMH CHCTEMY MOTYT BXOAMTh M PEIIEHMS BBILIECTOSAMUX CYAOB B CIydasx, KOraa
MIEPBOHAYAIIFHOE PEIIeHNE OBIIIO0 OCIIOPEHO B BHIMIECTOSIINX HHCTAHIIUSX.
262 TTauHbIi BBIBOJ 0OOCHOBAH aBTOPOM AUCcepTaluu B myonukanuu: Kypoukuna E.M. TIpaBoBoe peryaupoBaHue
TPAaHCTPaHUYHOTO JBM)KEHHS apOUTPaXKHBIX perieHuii / MexayHnapoasoe npaso. 2022. Ne 4. C. 75.
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CrnoxuBiiasicss cuUTyaluusi NPUBOAMT K HAPYIIEHUIO OJHOIO W3 OCHOBHBIX
NPUHIMIIOB MEXAyHapOJHOTro mpaBa — pacta sunt servanda. B coorBercTBHEM ¢
npuHIAIIOM pacta sunt servanda u cr. 27 Benckoii kouBeHInu 1969 . rocynapcTBo He
MOKET CChUIaThCS HA CBOE HAI[MOHAJbHOE IMPaBO B KAueCTBE OMpaBAAHUS IS
HEBBIIIOJIHEHU UM MexXayHapoaHoro gorosopa®. Cyn B nene PT Putrabali Adyamulia
V. S.A. Rena Holding, HecMoTps Ha yCTaHOBJICHHBIHN BO (hPAHILy3CKOM 3aKOHOJATEIbCTBE
npuHIMII res judicata, 1oJmkeH 6blT ciIe0BaTh nooxkenusM Hpro-Mopkckoi KOHBEHIIHH
1958 1. ¥ npuHATH pemieHue O NMPU3HAHMM U NPUBEICHUM B MCIIOJIHEHHWE BTOPOIO
apoutpaxkHoro pemenus. [Ipu takux o6cTosTenbcTBax Bo OpaHuuu JeHCTBOBAIO OB
7IBa TPSIMO MTPOTHUBOMIONIOKHBIX PEIICHHS, U IIpaBa CTOPOH ObLIN OBl HapyIIeHbI. IMEHHO
MO3TOMY B TPU3HAHMM WM TIPUBEJCHUU B HCIIOJHEHHWE WHOCTPAHHBIX apOUTPaKHBIX
peleHnii, OTMEHEHHBIX 110 MECTY UX BBIHECEHHUS, JOJHKHO OBITh OTKA3aHO.

[IpoBeneHHBII HaMKU aHaIN3 TOKA3bIBACT, YTO TPU3HAHWE W TPHUBEACHHUE B
UCIIOJIHEHHE HWHOCTPAHHOTO apOUTPaXKHOTO pEUIeHUs, OTMEHEHHOTO0 MO0 MECTy €ro
BBIHECEHU S, HAPYIIAET TaKUe MPUHIIUIIBI MEXKTYHAPOIHOTO IPaKIAHCKOTO Mpoliecca Kak
HNPUHIKIIBI IPAaBOBOM onpeeiennoctH, lis pendens, res judicata.

HcnonHeHre oTMEHEHHBIX apOUTPAKHBIX PEIICHUN B UHOCTPAHHBIX TOCYAapCTBaxX
TaKKe MPUBOJUT K HETaTHUBHBIM TIOCIEJACTBUSAM JUJIi YYACTHUKOB apOUTPaKHOTO
pa3zbuparenbcTBa. Bo-mepBbIX, A1 CTOPOH CO3AA€TCA CHUTyalus OPUAHYECKOM
HeomnpezaeneHHocTd. CTOpoHa, KOTOpast JoOMIIach OTMEHbI apOUTPaKHOTO pEIICHUs B
roCy/1apCTBE MECTa BHIHECEHUSI apOUTPaKHOTO PELICHHS], MOKET CTOJIKHYThCS C TEM, UTO
B OJIHOM TOCyJapCTBE OHa OyJeT 3alllMIleHa OT HWCHOJHEHHUS JTOr0 pEeLICHUs
(rocyapCTBEHHBIH CyJl OTKaXET B UCTIOJTHEHUH OTMEHEHHOT'O apOUTPaXKHOTO PELICHHS),
a B IPyTOM — HET, IOCKOJIbKY Ha €r0 TEPPUTOPHH MO PEIICHUIO TOCYAapCTBEHHOTO CyAa

OTMEHEHHOE apOUTPaKHOE PEIIECHUE OyIeT UCIIOTHEH02%,

263 Yukos Universal Ltd. v. Russian Federation, No. AA 227, Interim Award on Jurisdiction and Admissibility
Permanent Court of Acrbitration, 30 November 2009 [Electronic resource]. URL:
https://arbitration.ru/userfiles/file/Case%20Law/Investment%?20arbitration/Russia/Y ukos%20v%20Russian%20Federation
%20Interim%20Award%2030%20Nov%202009.pdf?ysclid=lbggwsilma918645197 (date of access: 14.11.2022). Point
313.

264 JanHblil BBIBOJ OOOCHOBAH aBTOPOM auccepranuu B nybmukanuu: Kypoukuna E.M. IlpasoBoii pesum
HCTIONTHEHUS] MHOCTPAHHBIX CYJAeOHBIX U apOUTpaKHBIX pemieHnii B EBpasuiickom skoHOMIYecKOM coro3e // EBpasmiickas
HMHTETpaIys: SKOHOMUKA, IIpaBo, monutuka. 2022. T.16. Ne 1. C. 98.
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bosnee TOro, cTOpOHBI MOTYT CTOJKHYTBCS C TEM, UYTO B Pa3HBIX IOCyJapcTBax
OyIyT TpU3HAHBI W TIPUBEJACHBI B UCIOJHEHHE [[Ba TMPSMO MPOTHUBOMOIOKHBIX
apOUTPaKHBIX PEIICHHS: OTMEHEHHOE apOUTPa)KHOE PEIICHHE M BTOPOE apOUTPaKHOE
peueHue, eciu aeno paccMorpeno MKA noBropHo. X0oTsi BO3MOXKHA U WHASI CUTyalusl,
MIPU KOTOPOU CTOPOHE, B TOJIb3y KOTOPOH BBIHECEHO BTOPOE apOUTPaKHOE PEIICHHUE,
OyIeT OTKa3aHO B TPHW3HAHWW W TPUBEJACHUHM B WCIIOJHEHUE JAHHOTO PEIICHUS Ha
OCHOBaHWM mpuHIMNa res judicata B CBS3U ¢ TEM, YTO B TOCYAapCTBE HCIOJHEHO
OTMEHEHHOE apOuTpaxkHoe penieHue. CII0KUBIIASICS CUTYAIHs TPUBOINUT K HAPYIIICHUTO
Helo-Mopkckoii konBeHuyu 1958 T., KOTOpasi HalpaBlieHa Ha 00ecIeYeHre CBOGOIHOTrO
TPAHCTPAHUYHOTO JBIKCHUS apOUTPaKHBIX PEIICHUN W BBEICHHWE WX B JICHCTBHUEC B
rocyJapcTBax, B KOTOPBIX HMEETCS HEOOXOMMOCTh €T0 peain30BaTh, U, KaK CIICJICTBHE,
K HapyIICHUIO MPUHIIMIIA MEKTYHAPOIHOTO IpaBa pacta sunt servanda.

B c¢Bs3u ¢ 3TUM cMeeM MPEANOI0KHUTh, YTO CYAY, Mepes KOTOPHIM TOCTaBIICH
BOMPOC 00 WCIOMHEHHWH WHOCTPAHHOTO apOUTPaXHOTO pEIIeHUs, HE00X0IuMO
OTKa3bIBaTh B MPU3HAHUU M TIPUBEJICHUU B MCIIOJTHCHUE apOUTPAKHOTO PEIICHMS, €CIIN

OHO OBIIIO OTMCHEHO rocyaapCTBCHHBIM CYAOM I10 MCCTY BBIHCCCHUSI.

§ 2. Mescoynapoono-npasosasn ynugukayus cmamyca OmmeHeHHbIX peuleHull

MENHCOYHAPOOHO20 KOMMEPUECKO20 apoumpasica

MKA siBnsietcst 3 (peKTUBHBIM CPEICTBOM 3alIUTHI MPAB U MHTEPECOB YYACTHUKOB
TPAHCTPAHUYHBIX OTHOINEHMH?®, OIHMM U3 BaXKHBIX acIEKTOB €ro 3(QeKTHBHOCTH
BBICTYNAeT BO3MOXKHOCTh TNPU3HAHUS M TPHUBEACHUS B HCIOIHEHUE apOUTPAKHOTO
pElIeHUs] B MHOM TOCYJIapCTBE HEXKEJH TO, TJIe OHO ObUIO BhIHECEHO. [IpuHaiexxHOCTh
YYaCTHUKOB apOUTPaKHOTO MPOIlecca K pa3HbIM MPABOBBIM CHCTEMaM BIIOJIHE OUYEBHUIHO
CO37aCeT CJOKHOCTH C MPU3HAHWUEM M TPHUBEICHUEM B WCIOJHEHHE apOUTPaKHOTO

pEIIeHNS Ha TEPPUTOPUU HHOCTPAHHOTO TOCyAapcTBa. B CBsi3H ¢ 3THM 0COOEHHO BaKHO,

265 AxumbexoBa M.A., Mopos C.II. Bonpockl Ipu3HAHUS U UCTIOJIHEHHS PELIEHUI MHOCTPAHHBIX apOMTPAKHBIX U
rOCYIapCTBEHHBIX CY/IOB 110 MHBECTHIIMOHHBIM criopaM B Pecmy6inke Kasaxcran // TpaBo u rocyaapctso. Ne 3 (72). 2016.
C.52.
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YTOOBI MEXTYHAPOHO-TIPABOBOE M HAITMOHAIHHOE PETYIUPOBAHUE ObLIO HAMIPABIECHO HA
OecTpensITCTBEHHOE TPAHCTPAHUYHOE JIBIXKEHUE apOUTPAXKHBIX PEIICHH.

Ha wMexnayHapolIHOM YypOBHE IMIpU3HAHWE U TMPUBEACHUE B HCIOJHEHUE
MHOCTPAHHBIX apOUTPaKHBIX pelIeHHil (akTHdeckn obecreunBaercss Hpro-Mopkckoit
koHBeHMe 1958 r. HekoTopsie ee MONOKEHUS HE UMEIOT YETKUX MPEANUCAHUM, B
YACTHOCTH, TMOJOXEHHs 00 OTKa3e B MNpPHU3HAHUM M TPUBEACHHE B HCIIOIHEHUE
apOUTpaXXKHBIX  PEIICHH, OTMEHEHHBIX [0 MeCTy BblHeceHus. [IpakTuka
MPABOMIPUMEHEHUS 110 JAHHOMY BOIIPOCY MPOTUBOPEUMBA, YTO MPUBOJIUT K HETaTUBHBIM
MOCJIEJICTBUSIM JIJIs1 YYaCTHUKOB apOUTPaKHOTIO pa30upaTesbCTBa.

Bcenen 3a Hero-Hopkckoii korBenmueii 1958 T. IpOTHBOPEUNBBIE MOCTAHOBICHHS
0 BONPOCY OTKa3a B NPU3HAHUM W TPUBEJEHUU B HCIIOJIHEHHE HWHOCTPAHHOTO
apOUTPaXKHOTO PEIICHUS OBLUIA BBEJIEHBI U B POCCUICKOE 3aKOHOIaTEIbCTBO. Tak, B a03.
4m 14 1. cr. 417 TTIK P®?, a63. 6 m. 1 m. 1, m. 3 cr. 36 3akona 1993 r.%’
pErjlaMeHTUPOBAHO, YTO B MPU3HAHMM W TMPUBEJICHUU B HCIOJHEHUE apOUTPaKHOTO
pelIeHusl, OTMEHEHHOTO II0 MECTy BBIHECEHUS, «MOXET OBITh» OTKa3aHo, T.€.
JIOIYCKAeTCsl YCMOTPEHUE TOCYJIapCTBEHHOTO CyJla IMPU HCHOJHEHWH OTMEHEHHOTO
apOUTPAKHOTO PEIICHUS.

ITpu sToM B nonoxxeHuu 4. 3 ct. 244 AIIK P® ycTaHOBIIEHO, YTO CyJl OTKAa3bIBAET
B MPU3HAHUU U TIPUBEIACHUU B UCIIOJIHEHHE WHOCTPAHHOTO apOUTPAXKHOTO PEIICHUS 10

OIpEIEIECHHBIM OCHOBAHUSAM, T.€. YK€ YCMOTPEHHE Cya OTCYTCTBYeT>%8, OTMeTnM, 4TO

26 B a63. 4 1. 1 u. 1. c1. 417 TTIK P® npe 1ycMOTPEHO, 4TO «B NpU3HAHUY U UCTIOTHEHU] PELIEHHS] KHOCTPAHHOTO
TpeTeickoro cyna (apOuTpaxka) MOXKET OBITH OTKa3aHO: PEIICHHE €IIe He CTalo 00sS3aTEeIbHBIM AJISI CTOPOH, WM OBLIO
OTMEHEHO, WU €TO UCTIOIHEHHE OBIIIO MPUOCTAHOBICHO CYAOM CTPaHbI, B KOTOPOH MM B COOTBETCTBHH C 3aKOHOM KOTOPOH
OHO OBIJIO IPUHSATO».

%67B a63. 6 . 1 1. 1, . 3 cr. 36 3axona 1993 r. mpeycMOTPEHO, UTO «B NPU3HAHKMH UM IPHBEIECHUN B MCIIOHEHHE
apOUTPaKHOTO PEIIeHHs He3aBUCHUMO OT TOTO, B KaKOH CTpaHe OHO OBLIO BBIHECEHO, Moxcem Oblmb OMKA3aHO B OTHOM U3
CIIEAYIOIIUX CIy4acB:

1) o npocs0e CTOPOHBI, MPOTHB KOTOPOW OHO HAMPABIIEHO, €CIIH 3Ta CTOPOHA MPEICTABUT KOMIIETEHTHOMY CYAY,
B KOTOPOM HCHPAIINBAETCs MPU3HAHUE WIN NPUBEJCHUE B HCIIOJHEHHUE, JOKA3aTeNbCTBA TOTO, YTO:

pelleHne, TMPHUHATOE Ha TEPPUTOPUM HMHOCTPAHHOTO TOCYNapCTBa, €lle He CTAN0 00S3aTeNIbHBIM ISl CTOPOH
TpeTercKoro pa3onparenseTBa JIM00 ObUIO OTMEHEHO MJIM IPUOCTAHOBIICHO MCIIOJIHEHNE KOMIIETEHTHON BJIACTBIO CTPaHBbI,
rJe OHO OBIIO BEIHECEHO, WIIH CTPAHbI, 3aKOH KOTOPOi npuMeHsieTcs (Kypcus Hai — E.K.).

3. B npuBenieHNN B HCTIOJIHEHNE apONUTPa’KHOTO PEIICHUS ITyTEM BBIIa4X UCTIOIHHUTEIFHOTO JIHCTa MOdHCem Oblimb
OMKA3aHO TI0O OCHOBAHMSM, YCTaHOBJICHHBIM ITOJITyHKTOM 2 IyHKTa | HacTosIIel cTaThy, a TAKXKE B CIIydae, eCIIM CTOPOHA,
OPOTUB KOTOPO# HAIIPABICHO PEIICHKE, HE CChUIACTCS Ha yKa3aHHbIe OCHOBaHus (KypcuB Ham — E.K.)».

268 By, 3 ct. 244 ATIK P® npesycMoTpeHo, 4T0 « ApOUTPasKHbIN Cyll omKkasbléaem B IIPU3HAHUU U IPUBEICHUH B
UCTIOJTHEHHE TTOJTHOCTHIO WU B YaCTH HHOCTPAHHOTO apOUTPaKHOTO PELICHUS 1O OCHOBAHUAM, NPEOYCMOMPEHHBIM 3AKOHOM
0 MeINCOYHAPOOHOM KOMMEPUECKOM apoumpadice Olsi OMKA3A 8 6bloade UCHOIHUMENbHO20 TUCMA HA NPUnyOumensHoe
UCnOHEHUe peueHUs MeNCOYHapoOHO20 KOMMEPUecKo2o apbumpaica, €Clli UHOE HE MPEILyCMOTPEHO MEXITyHapOIHBIM
noroBopom Poccuiickoit ®eneparmu (kypcus Hamt — E.K.)».


https://docs.cntd.ru/document/9004449#8P80LU
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OCHOBAaHUS ISl OTKa3a B JIAHHOW HOpPME HE YCTaHOBJICHBI, HO B HEM COJIEPKUTCS OTChLIKA
K HopMme 3akoHa P® 1993 r., npegycmaTpuBaroieid 0Tka3 B BblJauy€ UCIOJIHUTEIBLHOTO
JIUCTA Ha MIPUHYAUTEILHOE UCITOTHEHNE PEIICHUS apOuTpaka, a He 0TKa3 B UCIIOJIHEHUH
apouTpakHoro pemreHus. OCHOBaHMS JUIS OTKa3a B BbIAa4Ye UCIIOJHUTEILHOTO JrcTa (II.
3 cr1. 36 3akona P® 1993 r.) nuiip 4aCTUYHO COBMAJAIOT C OCHOBAaHUSIMH JJIsl OTKa3a B
UCTIOJTHEHUU MHOCTPAHHOTO apOuTpakHoro pemenus (m. 1 cr. 36 3akona PD 1993 r.).
Hanpumep, mox n. 3 cr. 36 3akona P® 1993 r. He nmonagaer Takoe OCHOBAaHHE, KaK
OTMEHa apOUTPAKHOTO PENICHUS TOCYAAPCTBEHHBIM CYJIOM IO MECTY €ro BeiHeceHus. He
HCKJIFOYEHO, YTO B JAHHOM CiIyyae 3aKOHOAATelb JIOMYCTUI HETOYHOCTh, B pE3yJIbTaTe
KOTOpPOM CMEIIMBAIOTCSI OCHOBaHMS JUIsl OTKa3a B IMPU3HAHUU WM TPUBEJICHUM B
HCIIOJTHEHUE HHOCTPAHHOTO apOUTPAKHOTO PEIICHUS U OCHOBAHUS I OTKa3a B BbI1aue
WCIIOJHUTEILHOTO  JIMCTa HAa  NPUHYIUTEIBHOE  HUCIIOJHEHHWE  WHOCTPAHHOIO
apOUTPAKHOTO PEIICHHUS.

B cBs3u ¢ 3TUM mpensiaraeTcs BHECTH CIEAYIONIUME HU3MEHEHHUS B POCCHICKOE
3aKOHOAATEIbCTBO:

— 4. 3 cr. 244 AIIK P® u3noxuTh B CIAEAYIOMICH peakiuu: « ApOUTPaKHBIN Cy/I
OTKa3bIBAa€T B IMPU3HAHUM W TPUBEACHUU B HCIIOJHEHHE IOJHOCTHIO WM B YacTH
WHOCTPAHHOT'0 apOUTPAKHOTO PEIICHHS TI0 OCHOBAHHUSAM, ITPETyCMOTPEHHBIM 3aKOHOM O
MEXTyHApOTHOM KOMMEPUYECKOM apOuTpaxe JJIsl OTKa3a B MPU3HAHUY WIIA IPUBEACHUN
B HCIOJIHCHHE apOUTPaXKHOTO pElIeHHs, €CIM HWHOe He MPEayCMOTPEHO
MEXYHAPOIHBIM JI0roBOpoM Poccuiickoit denepannmny;

— B 4. 1 ct. 417 T'TIK P® crmoBa «MOKET OBITh OTKa3aHO» 3aMEHHUTH CIOBAMH
«JIOJKHO OBITH OTKa3aHO»;

— B 1. 1 cr. 36 3akona P® 1993 r. cioBa «MOXeT OBITH OTKa3aHO» 3aMCHUTH
CJI0OBaMH <JIOJDKHO OBITh OTKa3aHO»;

— B 1. 3 cT. 36 3akona P® 1993 r. cioBa «MoXkeT OBITh OTKa3aHO» 3aMEHUTH
CJI0OBaMH <JIOJDKHO OBITh OTKa3aHO.

BHecenue mnomoOHBIX HM3MEHEHUW B POCCHIICKOE 3aKOHOJATENbCTBO OyIeT

CHOCOOCTBOBAaTh  COOJIOJIEHUIO 3aKOHHBIX TMpaB U HMHTEPECOB  YYACTHHUKOB



100
TPaHCTPaHUYHBIX CIIOPOB HA Teppuropur Poccuiickoit ®enepanuu®®®. Bmecte ¢ Tem
YCOBEPUIEHCTBOBAHUE MIPABOBOIO MEXaHMU3Ma MPU3HAHUA U NPUBEJACHUS B UCIIOJIHEHUE
WHOCTPAHHOT'O apOUTPAKHOTO PEIICHUSI, OTMEHEHHOTO 110 MECTY €T0 BBIHECEHHS, TAaKKe
CJIelyeT OCYLIECTBUTh HA MEXITYHAPOIHOM YPOBHE.

[TonbITKM pemuTh JaHHYIO 3aaa4y ObuUTd npeanpuHsaTel B pamkax KOHCUTPAJL
BrepBble Ha HeoOXOMMMOCTH M3MeHeHHs Hplo-Mopkckoii konBeHmuu 1958 r. GbIIO
oOpaieno BHUMaHue Ha necstoi ceccun FOHCUTPAJL B 1977 r., xorma Adpo-
a3MaTCKUI KOHCYJIbTaTUBHO-TIPABOBOM KOMUTET MPEIJIOKUI pACCMOTPETh BOBMOXHOCTb
pa3paGoTKH HPOTOKOIa, HononHsromero Hero-Hopkckyro konBermuio 1958 T., 1aB B HeM
Pa3bsICHEHUSI HEKOTOPBIX BOITPOCOB, B T.4. B OTHOIIIEHUY OCHOBAaHUM OTKa3a B MPU3HAHUU
¥ IIPUBEJCHUM B HCHOIHEHUE apOUTPaKHOro pemenus>’’. OOCyXIanoch BBEICHUE B
KauecTBE OCHOBaHUS [UIsl OTKa3a ciydas BbIHECEHHsS] apOUTPaKHOrO peuieHus B
COOTBETCTBUM C MPOLEAYPOH, KOTOpas SIBISIETCS HECHpPaBeJIMBOM MO OTHOILIECHUIO K
Kakoi-mu6o u3 cTopoH. B pe3ynbTaTe OblI cienaH BHIBOJ O 3aMEeHe Ty OJMYHOT0 opsiKa
KaK OCHOBaHMsI JJIsl OTKa3a B MPU3HAHUM U NMPUBEACHUU B UCIOJHEHHE apOUTPaKHOTO
pemenus (mm. «b» 1. 2 cr. V Hero-Hopkekoit kouBenmuu 1958 r.), MHHAMAIbHBIMH
cranaapramu cripasegiuocti. KOHCUTPAJI otmetuiia, 4To paccMaTpruBaeMblid BOITPOC

3aCIyKUBAeT JajdbHEHIIEro HCCIesoBaHusa>

Opnako Tmocneayromas paboTa 1o
MEPECMOTPY HL}O-ﬁOpKCKOﬁ KoHBeHIIMU 1958 r. nake He ObLJIa HayaTa.

Ha rpunnats nepBoii ceccun FKOHCUTPAJI 1998 r. BHOBB OBLII OCTAaBJICH BOIPOC
O BO30OHOBJIICHMH pPabOTBHl 110 YCOBEPIICHCTBOBAHHWIO MEXaHU3Ma HCIIOJIHCHUS
MHOCTPAaHHBIX apOMTP@XKHBIX peIleHui’’?, B  Xome CHENUanbHOrO —3acelaHus
FOHCUTPAJI, nocssmennoro 40-nmetuto Hpro-Mopkckoit xouBeHmun 1958 T,
CIIeHAINCTaMHU B 00J1aCTH apOuTpaka Oblia IPOBeIcHA OIICHKA IIPAKTHKU ITPUMCHEHUS

Hero-Mopkekoit konBeHuuu 1958 1. Ilpu 3TOM OBUIM BBISIBIEHBI MNPAKTUYECKUE

269 JlanHbIi BBEIBOJ 060CHOBAH aBTOPOM JIMCCEpTaluu B yonukamuu: Kypoukuna E.M. [TpaBoBoe peryanpoBaHue
TPAHCTPAaHUYHOTO JABMKEHHS apONTpakHBIX perieHul / Mexmynapoaaoe npaso. 2022. Ne 4. C. 75-76.

20 ox. OOH - AJCN.9/127. 23 Mas 1977 [Dnexrponnsii pecypc]. URL: https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N76/202/43/PDF/N7620243.pdf?OpenElement (gara oopamenns: 14.11.2022).

21 Nok. OOH — AJ/CN.9/127/Add.1. 23 Mas 1977 [Dnexrponnsiii pecypc]. URL: https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N77/079/27/PDF/N7707927.pdf?OpenElement (nata obpamenns: 14.11.2022).

22 Tox. OOH - AJ53/17. 1-12 wona 1998 [Dnexrponnsiii pecypc]. URL: https://documents-dds-
ny.un.org/doc/UNDOC/GEN/V98/549/84/PDF/\/9854984.pdf?OpenElement (nata obparuenus: 14.11.2022).
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IpOGIIEMBI ITPU MCIIOJHEHUH HHOCTPAHHBIX apOMTPaKHBIX PEIICHUM, CPeIr KOTOPHIX —
BO3MOKHOCTb NPHM3HAHUS U IIPUBEICHMS B HCIIOJIHEHHE OTMEHEHHBIX apOMTPaXKHBIX
pemenuii’,

Tak, s oOCYXIEHUS IOCTABIEHHOIO BOIIPOCa K TPHALATH BTOPOM CECCHU
FOHCUTPAJI 1999 r. Cexperapuat moaAroToBmI 3anucky « Bosmosknas Oy mymias pabora
B 00J1aCTH MEXTyHAPOIHOTO KOMMEPUECKOTo apouTpaxka»?’*, B kauecTBe OHOM U3 TeM
JUIA PACCMOTPEHMSI Hpeajaranach Tema: «JIMCKpPEelMOHHOE NpaBO Ha IIPUBEICHUE B
WCIIOJHEHHE apOMTPaKHOTO PEINEHMS, OTMEHEHHOTO B TOCYAApCTBE, IJE€ OHO ObLIO

BBEIHECEHOM2 >,

B pamkax ngaHHON Tembl ObUIM CPOPMYJIHPOBAHBI HAEH, OCHOBHOE
COJIEP/KAHUE KOTOPBIX MOKHO CBECTH K CIIEAYIOIIEMY .

B ropuanueckoil Hayke M TPAKTUKE BEAYTCS MHOTOUYUCIEHHBIE JUCKYCCUU B
orHomeHnn QopmynaupoBkn m. 1 cr. V Hblo-Mopkckoii kouBeHrmm 1958 T.
Hcnonb3oBaHuE CIOBOCOYETAHUS «MOXKET OBITh OTKa3aHO» B MPU3HAHUU U NIPUBEACHUU
B MCIIOJIHEHHE apOUTPAKHOTO PEIICHUs NPENoaraeT yCMOTPEHUE cya IIpU OTKa3e B
VCIIOJTHEHUH apOUTpakHOTO pemieHns. OJTHaKo BO3MOXKHO U MHOE TOJIKOBaHue 11. 1 ct. V
Hero-Mopkckoii kouBeHmmu 1958 r. Bhlla BICKa3aHa TOYKA 3PEHHS O TOM, UTO B
coorserctBu ¢ 1. 1 c1. VII Hero-Mopkckoii korBermu 1958 r. rocyapcTBeHHbII Cy 1
MOJKET MPHU3HATh U MPUBECTH B HCIIOJIHEHUE apOUTpaKHOE PELIEHUE, OTMEHEHHOE I10
MECTY BBIHECEHMS, HA OCHOBAaHUU CBOETr0 HALMOHAJIBHOIO 3aKOHOAATENbCTBA. B TO ke
BpeMsl POTHUB MOAOOHOT0 MOAX0/1a OBbLIIN BBICKAa3aHbl CEPbE3HbIE BO3PAKEHUS.

CekperapuarT MOATOTOBWJI «IPUHLHUIIKAIBHBIE COOOpaXEHHUsS» B OTHOIICHUU

OTMEHBI apOuTpaxkHoro pemieHus. Cpeau mTpoyero OBUIO OTMEUEHO, 4YTO €CIU

rocyZapcTBa Mo CBOEMY YCMOTPEHHIO Oyy perath BOMpPOC 00 OTKa3e B MPU3HAHUH U

273 paulsson J. Awards set aside at the place of arbitration // Enforcing arbitration awards under the New York
Convention: experience and prospects. United Nations Publication. 1999. P. 24-26 [Electronic resource]. URL:
file:///Users/ekaterina.kurochkina/Downloads/NY C%20experience-prospects%20(2).pdf (date of access: 15.11.2022);
Sanders P. The making of the Convention // Enforcing arbitration awards under the New York Convention: experience and
prospects. United Nations Publication. 1999. P. 4 [Electronic resource]. URL:
file:///Users/ekaterina.kurochkina/Downloads/NY C%20experience-prospects%20(2).pdf (date of access: 15.11.2022); Van
Den Berg A.J. Considering the advisability of preparing an additional Convention, complementary to the New York
Convention // Enforcing arbitration awards under the New York Convention: experience and prospects. United Nations
Publication. 1999. P. 45 [Electronic resource]. URL.: file:///Users/ekaterina.kurochkina/Downloads/NY C%20experience-
prospects%20(2).pdf (date of access: 15.11.2022).

24 Tlox. OOH - AJ/CN.9/460. 6 anmpens 1999 [Daexrponnsii pecypc]. URL: https://documents-dds-
ny.un.org/doc/UNDOC/GEN/V99/827/52/IMG/\V9982752.pdf?OpenElement (nata obparenus: 15.11.2022).

275 Tam xe.
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MPUBEJCHUN B HCIOJTHEHUE apOUTPAKHOTO PEIICHUS, OTMEHEHHOTO IO MECTY €ro
BBIHECEHUS, TO CTOPOHBI OyAyT BRIOMpATh TE MPABOBBIE CUCTEMBI, KOTOPHIE CKIOHBI K
UCIIOJIHEHHUIO TIOJIOOHBIX perieHuil. boiee TOro, cTopoHa, B Ybl0 TOJB3Y BBIHECEHO
apOuTpakHoe pemieHrne, OyAeT XOJaTalCTBOBaTh 00 WCIOTHEHUH apOUTPaKHOTO
pelIeHns] B COOTBETCTBYIOIIMX TocymapcTBax. [Ipm 3TOM BTOpO# CTOpPOHE MpPUIETCS
HECTH PacXOJbl IO OCIIAPUBAHUIO TAKOTO UCTIOTHEHUSI.

CekperapyaT TaKkKe OTMETHJ, YTO BOMPOC O BO3MOXHOCTH TpPU3HAHUS U
NPUBEJACHUS B HWCIOJHCHHE OTMEHEHHOTO apOUTPAKHOTO PEIICHUS  PEeIIeH
TOCYJapCTBEHHBIM CYJIOM IO MECTy €ro BbIHeceHHus. [Ipu 3TOM mpemocTaBicHUE
BO3MO>KHOCTH €IIIe OTHOMY CYyJly pacCMaTpuBaTh JaHHBIA BOPOC 03HAYAET, YTO BOMPOC,
KOTOPBIN ObLT pellieH OAHUM CyJI0M, OyJeT BHOBb PAaCCMaTPUBATHCS JAPYTHM CYACOHBIM
yupexaeHneM. CI0KUBIIASCS CUTYaIlUs MPOTHBOPEYUT OCHOBHBIM IPUHITATIAM TTpaBa 1
He cooTBeTcTBYeT mHTepecaM MKA. Kpome Toro, 3T0 MOKET MPUBECTH K TOSIBICHHIO
MPOTHUBOIIOIOKHBIX apOUTPAKHBIX PEIICHUM.

Kpome Toro, Obl10 0OpallleHO BHHMaHHUE, YTO MCIOJHEHHUE OTMEHEHHBIX
apOUTpaXHBIX pELICHUH HE COOTBETCTBYET OXHAAHUIO CTOpOH. CTOpOHBI,
JIOTOBAapUBasiCb O MecTe apOuTpaxa, BbIOMPAIOT 3aKOHOAATENbCTBO, KOTOPBIM
PYKOBOJICTBYETCSI TOCYIApCTBEHHBIM Cy/J, COOTBETCTBEHHO, €CIH CyA JPYyroro
rocyJapcTBa He Oy/leT yUUTHIBATh PEIIeHHEe Cy/ia 00 OTMEHE apOUTPaKHOTO PEIICHHUS,
TO 3TO OYJIET TPOTUBOPEUYHUTH BOJIE CTOPOH.

B pamkax «OpUHIMNUATBHBIX COOOpPXEHWI» B  OTHOIICHUH OTMEHBI
apOUTPAKHOTO PEIICHHS OBLIN TaK)K€ PACCMOTPEHBI BO3MOKHBIE OCHOBAHHUS OTMCHBI.
[Ipennaranock B KaueCTBE OCHOBAaHUN OTMEHBI apOUTPAXKHOTO PEIICHUSI UCIIOJIH30BAThH
ToNoskeHus 1. «a» — «0» 1. 1 cr. V Heto-Mopkckoii konsenrmn 1958 r. B ciaydae, eciu
apOUTpaxkHOE pellleHre OyJeT OTMEHEHO MO0 MHOMY OCHOBAHHWIO, OHO MOXET OBITh
MIPU3HAHO W TIPHUBEACHO B MicioidHeHue. OHAKO CYIIECTBYET U ApyTas TOYKa 3pEHUs, B
COOTBETCTBHH C KOTOPOH M. «€» 1. 1 ¢T. V JoImKeH MpeycMaTpruBaTh CaMOCTOSTEIBHBIC
OCHOBAHMSI JIJI1 OTMEHBI apOUTPAKHOTO PEIICHUS B MEJIIX OTKa3a B €ro MCIOJHCHUU B

MHOCTPAHHOM T'OCYJapCTBeE.
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B pesynbrare Cekperapuar npuiiei K BbiBogy o ToM, yto FOHCUTPAIJI moxer
«paccMOTPETh BOMPOC O TOM, OyJIE€T JU CIOCOOCTBOBATH PA3BUTHIO MEXIYHAPOIHOIO
KOMMEpPYECKOT0  apOuTpa)ka HCCIIEOBaHME, HANpaBJIEHHOE Ha  Pa3bsICHEHHE
OOCTOSITENCTB, MPH KOTOPBIX, — €ClU OHU 6000we cywecmeyiom — apOUTPaKHOE
peleHrne, OTMEHEHHOE CYJIOM B T'OCYIapCTBE BBIHECEHHs, MOXKET ObITh MPUBEICHO B
MCIIOJHEHHE B IPYTOM TocyaapcTBe» (Kypeus Ham — E.K.)?7°,

Ha ocnoBannu nposenennoro ananuza IOHCUTPAJI ormernia, yTo Bompoc o
BO3MOXHOCTH HCIIOJIHEHHSI OTMEHEHHBIX apOUTPaKHBIX PEIICHUN HMEET «BBICOKUM
npuopurer»>’’. BpUI0 00palleH0 BHUMAHKE, YTO CIyYad NPHU3HAHHS M NPHBEICHHS B
UCIIOJIHEHHE apOUTPAXHOTO pELIEHUs, OTMEHEHHOIO0 II0 MECTY €ro BbIHECEHHUS,
ABJIAIOTCA HETUNUYHBIMU. OTCYTCTBHE HECOIJIACOBAHHBIX pEUIEHUH MO JaHHOMY
BOIIPOCY MOKET OKa3aTh HEOJIAronpusaTHOE Bo3aeiicTBue Ha pyHKIHoHupoBaHue MKA.
FOHCUTPAJI npuiina K BEIBOJY O HEOOXOJIMMOCTH BKJIIOUEHUSI JAaHHOU TEMbI B CBOIO
ITOBECTKY.

FOHCUTPAJI paccmarpuBaiia pazHbie (HOPMBbI, B KOTOPBIX MOTYT OBITh MPUHSITHI
HOBBIE€ TIOJIO)KEHUSI B OTHOIIIEHUM UCIIOJIHEHHS] OTMEHEHHBIX apOUTPaKHBIX PEIICHUI.
Hampumep, B QopmMe THUMOBBIX 3aKOHOJATEIBHBIX MOJOKEHUN, MEXIyHApOIHOTO
JIOTOBOPA, TUIOBBIX KOHTPAKTHBIX IOJOKEHWH WJIM IPAKTUYECKOIO0 PYKOBOACTBa. B
cllydae eciiv He OyJeT NPUHAT YHU(ULIUPOBAHHBIN TEKCT, TO POBEICHHBIN aHaIN3, TEM
HE MEHEE, BHECET IMOJIE3HBIN BKJIA] B pa3BUTUE NMpakTuku MKA.

Bnocneacteun FOHCUTPAJI nawama paboTry mo ycoBepiieHcTBoBaHHIO Hbro-
Mopkckoii kousenmuu 1958 r. Tax, B 2006 r. Ha TpuALaTh AeBsToi ceccrn FOHCUTPAJ
Oba mpunsTa Pexomenaarus orHocutenbHO TosikoBaHus 1. 2 ct. [l m . 1 ct. VII Hpro-
WNopkckoii xonBenrmu 1958 r.278. Ommako JaHHbIE PEKOMEHIALUH HE COICPIKAIH
paspsacHennii 11. 1 cr. VI Hero-Mopkckoii kouBeHIME 1958 T. B OTHOIIEHUH IPU3HAHMS

U IPUBCACHUSA B HUCIIOJIHCHHUC HWHOCTPAHHOIO ap6I/ITpa)KHOFO pemiCHuA, B TOM YHCIIC

276 Tam xe.

27 Tok. OOH — A/54/17. 17 mas — 4 wons 1999 [Dnexrponnsiii pecypc]. URL: https://documents-dds-
ny.un.org/doc/UNDOC/GEN/V99/854/32/PDF/\VV9985432.pdf?OpenElement (nata obpamenus: 15.11.2022).

278 PexoMeHAIMS OTHOCHTEIBHO TOJKOBAHMsA MyHKTa 2 craThil 1 m mymkra 1 crateu VII Heio-Fopkckoit
KOHBEHIIMH O TIPU3HAHUH ¥ PUBEICHUH B HCTIOJHEHHE HHOCTPAHHBIX apOMTPaKHBIX PEIlenHii, copepmenHoii B Hpio-Hopke
10 wroms 1958 1., mpummsras FOHCUTPAJL. 7 wmons 2006  [Omektponeiii  pecypc]. URL:
https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/ru/a2r.pdf (mara o6pamenus: 15.11.2022).
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OTMEHEHHOr0  apOUTPaKHOTO  pElIeHHs, Ha  OCHOBAaHMM  HAIMOHAJIBHBIX
3aKOHOTIOJIO’KEHUH, KOTOPBIE ABISAIOTCA O0Jiee O1aronpusTHIMU, 4eM nojoxeHus: Hero-
Mopkckoit kouserrmn 1958 r. Iosamee Cexperapuar IOHCHUTPAJI HOArOTOBUI
PykoBozcTso 1o Helo-Mopkckoii korBermmu 1958 T.

PykoBoncTso 1o Hero-Mopkckoii xouBennmm 1958 T. GBIIO IOATOTOBIEHO HA
OCHOBE MHEHHI 3KCIEpPTOB MO apOUTpakHOMY pa30upareibCcTBY. B HeM mo kaxmoin
cratbe Hpro-Mopkckoii koHBeHIMH 1958 T. comepuTCs KpaTKmii 00630p CyneGHBIX
pELICHM, a TAK)KE OTMEYAIOTCA TIOKTPUHAIIBbHBIE MOJIXO0/IbI K BO3HUKAIOIIUM Ha MPAKTHKE
BOIIPOCAM.

[pumenuTensHo K mm. «e» m. 1 cr. V. Hero-Mopkckoil konBenmun 1958 T.
YCTAHOBJIEHO, YTO «HUCIOJIb30BaHUE B BBOJHON yactu cratbu V (1) dhopmyaupoBku
"MOXKET OBITh" CBUJIETEILCTBYET O TOM, YTO HALIMOHAJIBHBIE CYJIbl UMEIOT BO3MOKHOCTh
OTKa3aThb B NPHUBEACHUU B HCIOIHEHHE apOUTPaKHOIO pEUICHUS HAa OCHOBAHUSX,
M3I0)KEHHBIX B 9TOM CTaThe, HO HE 06A3aHbI 3T0 AenaTh»? 2, [Tonoxenns Heo-HMopkckoii
kouBeHIK 1958 1. (1. 1 ct. VII) nomyckaroTr nmpu3HaHWe W PUBEICHHE B HCIIOTHCHUE
apOUTPAKHOIO PELICHUs] B COOTBETCTBUU C 0OoJjiee OJAronpusTHOM HOPMOM CBOEro
HaIlMOHAJIBHOI'O 3aKOHOJATENbCTBA. TakuM 00pa3oM, HEKOTOpPbHIE CyAbl MPU3HANOT U
IPUBOJAT B UCIIOJIHEHUE MHOCTPAHHOE apOUTpakKHOE pelIeHrne, OTMEHEHHOE 10 MECTY
€ro BBIHECEHMs, HA OCHOBAaHUU (POPMYIHPOBKU «MOKeT ObITh» B m. 1 cr. V Hblo-
I7IOpKCK01?I koHBeHIMHU 1958 1. wim cornacuo m. 1 ct. VII HL}O-ﬁOpKCKOﬁ KOHBEHIIUH
1958 r. Ha OCHOBaHMM HAITMOHAIILHOTO 3aKOHOAATEIhCTBA, yCTAaHABIMBAIOIIETO OoJee
GaaronpusaTHoOe nooxeHue, yeM Hoio-HMopkckas kousenmus 1958 r.

B Pykosoxactee 1o Hrro-Mopkckoit koHBeHmmu 1958 T. Takke comepikarcs
KOMMEHTAapUU K MOHATHIO «KOMIIETEHTHAs BIACTh», KOTOpas IOJKHA IMPOU3BOAUTH
OTMEHY apOuUTpaxHOro pemeHus. [1og KOMIETEHTHON BIIACThIO MOHUMAETCS CYJ WX
CyJlbl, KOMIIETEHTHbIE OTMEHTh apOUTPAKHOE pelIeHUE B Kaxkaoul crpane. [Ipudem B

uensx nm. «e» m. 1 cr. V Hero-Mopkcekoil kouBeHmu 1958 r. apbutpaxHoe pemeHue

279 PykoBocTBO 110 KOHBEHIUH O IPU3HAHKH U TIPHBEIEHUH B UCIIOHEHHE HHOCTPAHHBIX apOUTPAXKHBIX PeleHHIT
1958 r. C. 247.
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JIOJIKHO OBITh OTMEHEHO KOMITIETEHTHON BJIACTHIO MECTa apOUTpaka UM KOMIIETEHTHOM
BJIACTBIO, TPOLECCYAIBHBIN 3aKOH KOTOPOU PUMEHSIETCS.

OtMeTuM, 4TOo Lebio PykoBomctBa mo Hblo-Mopkckoii konBenumun 1958 T.
SABIIIETCS OOECIEYCHNE €IUHOOOPA3HOTO TOJIKOBAaHUA W I(P(HEKTUBHOTO TPUMECHECHUS
Hrto-Mopkckoii kousertun 1958 r. TIpy 3T0M B caMoM PykxoBoactse no Helo-Mopkckoit
KOHBEHIIMU 1958 r. yKazaHO, 4YTO OHO «HE SIBIIIETCS CaAaMOCTOSATENbHBIM HCTOYHUKOM
MpaBa, YCTAHABIMBAIOIIUM TOJIKOBAHUE OTHACJIbHBIX MoJokeHuil KoHBeHuu, a
MPEJICTaBIISIET COOOM JIUIIIB CITPABOYHOE MTOCOOUE, B KOTOPOM 0000IIIEHBI pa3HOOOpa3HbIC

pellleHus psja IOPUCAMKIMOHHBIX CHCTEM» 20,

[IpencraBnsieTcsi, 4TO OTCYTCTBHUE
YeTKOro HojoxkeHus B Pykosoncrse mo Hero-Mopkckoii konBenmmu 1958 T. B wacTu
OTKa3a B TMPU3HAHMM U TIPUBEICHUM B HCIOJHEHUE apOUTPAXHOTO pEIICHUs,
OTMEHEHHOI'0 [0 MECTy €ro BbIHECEHHUs, He OyJaeT CcrnocoOCTBOBAaTbH €IUHOMY
NIPUMEHEHUIO TTOJIOKEHUMN HB}O—fIOpKCKOﬁ KoHBeHIIMK 1958 r. BO Bcex rocygapcrBax —
yyacTHUKax. bomnee Toro, PykoBocTBO 10 HL}O—IZOpKCKOfI KOHBeHIIMU 1958 1. siBngeTcs
pEKOMEHaTeNbHBIM aKTOM, KOTOPbIA HE MMEET 00s3aTeNbHON cuiibl. B cBsi3u ¢ 3TUM
CYIIECTBYIOT COMHEHHUS, UYTO «HE HMEIOIIMK 005S3aTeNIbHOW CHUJIbI JOKYMEHT O
TOJIKOBAHUU MO3BOJUT JOOUTHCS KAKUX-TTMOO MPAKTUUECKUX PE3YJIHTATOB B JJOCTHKEHUU
e eanHooGpasHoro TonkoBanus Hero-Mopkckoii koHBeHImm» 28!,

AHanornynas paGoTa o paspaborke pykoBoacTBa K Hpro-Hopkckoil KOHBEHIHH
1958 r. 6s1a mponenana MCKA, B pesynbTaTe koTopoi npunsato Pykooactso MCKA
2012 r., nMmeromee peKOMEHIaTeIbHBIN XapakTep. JlaHHOE pyKOBOJCTBO OBLIO CO31aHO
C IICNTBI0 00SCIICUSHHUS ICHOTO U YETKOTO IIPUMEHCHHS Hbm-ﬁopKCKoﬁ KOoHBeHIIUH 1958
. ¥ APECOBAHO, IPEKIE BCETO, CYIbSIM.

B ornomrenuu 1. 1 cr. V Hero-Hopkckoii koHBeHmuu 1958 1. B PykoBozicTse
MCKA 2012 r. otMedeHo, 4yTo 1o o01eMy IpaBUily CyJbl OTKa3bIBAIOT B MPU3HAHUU U
MIPUBE/ICHUU B UCTIOJHEHHE apOUTPAKHOTO PEIICHUS, €CIIU YCTAHABIMBAIOT HATMYUE JIJIs1
3TOTO OCHOBAHHUS, TIPELYCMOTPEHHOT0 MojtoxkerusMI Helo-Mopkckoii konsermmu 1958

r. OIHAaKO HEKOTOpbIE CyAbl MPUACPKUBAIOTCA HHOIO IMOAXO0JA U OCYILIECTBISIOT

280 Tam xe. C. xi.
8L Jok. OOH — A/CN.9/592. 23-27 suBaps 2006 [Dnexrponnsii pecypc]. URL: https://documents-dds-
ny.un.org/doc/UNDOC/GEN/V06/515/15/PDF/V0651515.pdf?OpenElement (1ata obpamenus: 15.11.2022).



106

UCIIOJTHEHUE apOUTPaXHOTO PEIIeHMs, CChUIAsACh Ha 3aKPEIUICHHYIO (OpPMYIUPOBKY
«MoxeT ObITh oTkazaHo». Jlamee B PykoBojmcrBe MCKA 2012 r. KOMMEHTHpYyETCS
Ka)KJI0€ OCHOBaHME OTKa3a B MPU3HAHUH U MPHUBEJACHUU B UCIIOJIHEHUE apOUTPaKHOTO
pelleHus1, B TOM 4Hclie OTMEeHa apOuTpakHoro pemeHus. Koncratupyercs, 4to oTMeHa
apOUTPaKHOTO PEIIEHUsI JTOJDKHA OBITh OCYIIECTBIEHA MO MECTYy €ro BBIHECEHHUS, a
UMEHHO — IO MECTy mIpoBefeHHus apOutpaxa. [Ipum sTom ecnu naxe apOUTpakHOE
perieHre ObUIO OTMEHEHO MO MECTY €ro BBIHECEHHS, OHO BCE PAaBHO MOXET OBbITh
TIPU3HAHO ¥ TIPHBEJICHO B HCIIOIHEHHE BHE paMok Heio-Mopkckoii konBeHmu 1958 .,
uro pomyckaercs . 1 cr. VIl Hero-HMopkckoit konBeHmu 1958 r. Ha ocHOBaHMH Golee
0JIarONPHATHON HOPMBI HAMOHAIBHOTO 3aKOHOJATENbCTBA?S,

Taxkum o6pazom, PykoBoactBo MCKA 2012 r., Takxke, kak u PykoBoacTBO Mo
Hero-Hopkckoit konenmmu 1958 r., paspa6orannoe FOHCUTPAIJL He criocoGcTByeT
YCTAHOBJICHHIO  €IMHOOOPAa3HONW  MHTEpIpEeTalry  TMOJOXKESHUM Hbm—ﬁopKCKoﬁ
KOHBeHIIMH 1958 1. 00 0TKa3e B NpU3HAHUU U IPUBEACHUU B UCIIOJIHEHHE apOUTPAKHOTO
pelieHusi, OTMEHEHHOTO MO0 MECTy ero BblHeceHus. [IpencraBisieTcsi, 4To MOJOOHBIN
pe3yabTaT 00BACHICTCS, BO-TIEpPBbIX, cTaTycoM PykoBojctBa MCKA 2012 r., koTOpoe
HE SBIJISIETCS IOPUIUYECKUA 00s3aTeNIbHBIM, U BO-BTOPBIX, TEM, YTO OHO HE MCKIIOYAET
BO3MOKHOCTH NPU3HAHUS U MPUBEIEHUS B UCIOJHEHHUE MHOCTPAHHOI'O apOUTPAKHOTO
pELIeHNs, OTMEHEHHOTO 110 MECTY €T0 BBIHECEHHSI.

[Tonaraem, 4To Ui YCTpaHEHHUs MPOTHUBOPEUMBOTO TOJIKOBAHUSA M 00ECHECUEHHUs
eAUHOOOPA3HOTO TIPUMEHEHHS TOJIOKCHUI HLIO-PIOpKCKOI‘x’I KOHBeHIIMKH 1958 .
BO3MOJKHO CIIEZ[yeT pa3padoTaTh U MPHUHITH IOPUANUECKH 00s3aTENbHbIN TOKyMEeHT. B
2008 r. A. Ban geH beproMm Obul MOATOTOBJIEH MPOEKT MOJOOHOTO TOKyMEHTa —
[IpenBapurenbHblil MpoekT KOHBEHIIMN O MEXITYHApOIHOM IPUBEIECHUH B HCIIOJHEHUE
apOUTpakHbIX corjameHuid u pemenuid: «lIpoekr Maiiamu» (manee — Ilpoekt

Maiiamn)?3,

282 pykosoncTBo MCKA 1o Tonkosanuio Hero-Mopkckoit kousenmmu 1958 1. C. 88,

283 preliminary Draft Convention on the International Enforcement of Arbitration Agreements and Awards: «the
Miami Draft» [Electronic resource]. URL: https://www.newyorkconvention.org/draft+convention (date of access:
01.12.2022).
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Cnenyer ormeruTh, 4rOo A. BaH JAe€H bepr, sBIASACH OJHMM H3 BEIYIIHX
CHELMATUCTOB B 00JacTH apOUTpaka, HAa MPOTSHKEHUM JJIMTEIBHOIO BpPEMEHU
3aHHMAeTCs AHATM30M IIPHMeHeHus mooxenuii Hpio-Mopkckoii konsenmmu 1958 r, a
TaK)Ke UCCIIEJOBAaHUEM MPOOJIeM, KOTOPhIE BOSHUKAIOT MPU MPU3HAHUH U IPUBEACHUU B
MCITOJIHEHNE WHOCTPaHHBIX apOMTpakHbIX pelieHuil. A. BaH JeH bepr eme 3a10iro 1o
pazpabotku IIpoekta Maitfamu mpuiiea K BBIBOAY O HEOOXOAUMOCTH W3MEHEHUS
TIPaBOBOTO PEXKMMA HCIIOTHEHNs apOUTpakHOro pemenus B Hpro-MopKckoii KOHBEHIHH
1958 r. Ilpodeccop paccmMaTpuBal HECKOIBKO CIOCO00B ee pedopMupoBanmsZs?,
Hampumep, ¢ moMoOmIbIO TOJKOBaHUSA, KOTOPOTO MOXHO JOOUTHCS 4Yepe3 CO3JaHue
pykoBozcTBa k Hero-HMopkckoii konsenmun 1958 r. uimm myTem o6ydenus cyaei. OmHako
MPOBEICHHBIN BhIIIE aHAJIW3 MOKa3aJjl, YTO JAHHbBIN crloco0 He sABseTcs 3(h(PEKTUBHBIM.

Taxxe Oblsla BbICKa3aHa Uest O IPUHATUU TUIIOBOTO 3aKOHA O MpuMeHeHun Hblo-
Hopkckoii kousenrmu 1958 T. ITpu 5ToM A. BaH ieH Bepr cuuTaeT, uto [T 3TOro MOXKeT
noTpedoBaThCAd JOCTATOYHO MPOJOKUTENbHBI BPEMEHHOM TMPOMEXYTOK, YTOOBI
OOJBUIMHCTBO TOCYJIapCTB IMpPHUBEIM CBOE HAIIMOHAIBHOE 3aKOHOAATENIbCTBO B
COOTBETCTBHMH C TUITOBBIM 3aKOHOM.

[Ipodeccop Takxke OTMETHII, UTO MOJOOHBIE MOMPABKH, €CJIU OHU BOOOIIE OyayT
BHECEHBI, OyTyT UMETh OTJINYMS U MPUBOAUTH K OTCYTCTBUIO equHO00pa3ust. C TaHHBIM
MHeHrneM A. BaH aeH bepra cimenyer corimacuthecs. PaccMOTpuM B KadecTBe MpHUMeEpa
Tunosoit 3akon FOHCUTPAJI 1985 r. 3HaunTenbHOE YUCIIO TOCYIapCTB HAa €T0 OCHOBE
NPUHSIM BHYTPEHHHE aKThl B OTHOIIEHWU apOUTpaka, OJHAKO B HAIMOHAIBHBIX
IIPaBOMNOPSAAKAX COEPKATCS MPOTUBOPEUNBBIE MOJOKEHHSI B YACTH OTKA3a B IPU3HAHUU
U MPUBEICHUU B MCIOJIHEHHE MHOCTPAHHOTO apOUTPaKHOTO PELIECHUs, KOTOPOe ObLIO
OTMEHEHO KOMIIETEHTHON BIACThIO IO MECTY BBIHECEHHUS, a TAaKXKE COXPaHAIOTCS
pa3lInuHble OCHOBaHMS OTMEHBI apOutpaxknoro pemenus. A.C. KomapoB cuutaer, 4To
YCTAHOBJICHHE OTJIMYHOM pEerIaMeHTAllMd TMpU [PUHATHM TUIOBOrO  3aKOHa
FOHCHUTPAIJI 1985 r. B pa3HbIX rocyapcrBax 00bsICHAETCS HECKOJIBKUMU MTPUUHMHAMMU:

HAKOIUJIEHHBI KOHKPETHBIMU TOCYJapCcTBaMH ONBIT B PEryJIMPOBaHUM apOUTpaxka,

284 Cm.: Van den Berg A.J. Some practical question concerning the 1958 New York Convention on the Recognition
and Enforcement of Foreign Arbitral Awards, 1995; Van den Berg A.J. The New York Convention: Its Intended Effects, Its
Interpretation, Salient Problem Areas, 1996.
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KYJIbTYpHbIE M IIPABOBBIE TPAIMIMH, CJIOKMBIIMECS B JAaHHBIX TOCYJapCTBAXZSY,
[IpencrammnsieTcsi, 4TO TpH JAHHBIX OOCTOSATENHCTBAX HEBO3MOXKHO OyJeT JO0CTUYh
MOJIHON YHU(UKAIMH C TIOMOIIBIO TPUHATHUS TUTIOBOTO 3aKOHA.

A. BaH JieH bepr paccMaTpuBa U 3aKJIFOUEHUE HOBOT'O MEXTyHAPOIHOTO JOTOBOPA
BMecTo Hpto-Mopkckoii koHBeHIMH 1958 T. MM TOOIHATENBHOTO IPOTOKOJIA K Heil. B
KaueCcTBE MUHYCOB JIAaHHOTO CITOCO0a OH yKa3al Ha TO, YTO K HOBOMY JIOTOBOPY OYyIIyT
JUTUTEIBHOE BPEMSI MPUCOCAUHATHCS rocynapcra. V3HauaabHO OH Ja)ke HE CUMTall
MPUHATHE HOBOM KOHBEHIIMM B KAYECTBE YCICIIHON uen. TeM HE MEHEee BIIOCIEACTBUU
A. BaH sieH Bepr mpHuIne:n K BEIBOJIY, 4TO IpUOIMKAeTCI MOMEHT, Kora Heio-opkckyio
KOHBEHLIMIO 1958 r. He00X01MMO OOHOBUTB, TOCKOJIBKY OHA HE OTBEYAET COBPEMEHHBIM
B3IJISI1aM U NPe00IaJatouM Cy1eOHBIM TOJIKOBAaHUAM: « ApOUTPa)KHOE COOOIIECTBO HE
JOJKHO CaMOYyCIIOKanBaThCsl WJIM T0BOJILCTBOBAThCsl KonBeHIMEH, koTopol yxke 50 ner,

¥ B KOTOPOH HAYMHAIOT MOSBIATHCA "TperuHb”2®

». IIpodeccop ynomsinyn, uto Heto-
ﬁopKCKaﬂ KoHBeHIIUS 1958 r. mosBuiaack B TOM uyucie Oiarogaps TOMY, YTO
CIICIIMATIMCTHI XOTENU 3aMEHUTh JKEHEBCKYI0 KOHBEHIMIO 1927 1., NelCTBYIONIYIO BCETO
30 jieT, B CBSI3H C 4eM HE CTOHT JO0ITYCKaTh, 4T00bI HenoueTsl Hpio-MopkcKkoil KOHBEHIIHH
1958 1. coXpaHsIUCh B €€ MOJIOKECHUSIX.

Tak, B 2008 r. Ha koHepentmn MCKA, mocsmennoi 50-netnro Hero-Mopkckoit
koHBeHIIMM 1958 1., A. BaH neH bepr npencrasun [Ipoexkt Maitamu. JlaHHBIN OPOEKT ObLIT
HaIpaBJICH HAa YCTPaHEHHUE MOJ0KEHUH, KOTOPBIE BBI3BAIM Y TOCYAAPCTB IPOTUBOPEUUS,
U J100aBJICHUE HOBBIX MpaBUJ BO H30EKAHHE CIIy4yaeB HEMPABWIBHOTO CYJEOHOTrO
MPUMEHEHUSI KAKOrO-IMOO TMOJOKEHUS HM3-3a HETOYHOCTEeW WM mpodesnoB B Hblo-

Hopkckoii xoupennuu 1958 .28

K Ilpoekty Maitfamu Takxe Oblia MOArOTOBIEHA
nosiCHUTENbHAs 3anucka (nanee — [losicuenus k [Ipoexkty Maitamn).

B cootBercTBum ¢ [Ipoexktom Maitamu (. «g» 1. 3 €T. 5) ycTaHaBIMBAETCS, YTO
«B UCHOJHEHUHU ApOUTPAXKHOTO pEelIeHUs] JAOHKHO OBbITh OTKa3aHO, €CJM MO Mpoch0e

CTOPOHBI, IIPOTHUB KOTOpOﬁ HampaBJICHO PCHICHHUEC, 3Ta CTOpPOHA YTBCPKIACT U

285 Komapos A.C. MexayHapoaHas yHU(UKALKUS IIPABOBOIO PEryIMPOBAHUS KOMMEPUECKOTO apOMTpasxKa: HoBas
penakims Tumosoro 3akona FOHCUTPAJI // MeskaynapoHsiit komMepueckuii apourpaxk. 2007. Ne 2. C. 8.

286 Bédard J. A New York Convention? Interview with Albert Jan van den Berg // Mealeay’s Executive Summary:
The New York Convention: 50 Years of Experience, 2008. P. 8.

287 Bédard J. A New York Convention? Interview with Albert Jan van den Berg. P. 9.
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JIOKa3bIBAET, UTO apOUTPAKHOE PEIICHUE OBLIIO OTMEHEHO CYJIOM CTPaHbI, B KOTOPOH OHO
OBLJI0O BBIHECEHO, 10 OCHOBAHMSIM, JKBUBAJICHTHBIM OCHOBaHUSAM (a)-(€) ITaHHOTO
MyHKTay.

K pamnomy nonoxenuro B llosichenmsax k Ilpoekty Maitamu conpepxkarcs
cieaymoume KomMmeHTapun. B m. 3 cr. 5 wucnosb3yercs HEABYCMBICIEHHAs
(bopMyIMpOBKa, COTJIACHO KOTOPOW B TpPHU3HAHUW W TPHUBEACHUH apOUTPAKHOTO
pelIeHus «JI0JDKHO ObITh OTKazaHoy». [Ipu 3ToM 1s 0TKa3a B MPU3HAHUM U TPUBEIICHUU
B UCIIOJIHEHHE pElIeHHE 00 OTMEHE apOUTPa)KHOrO peUIeHUsl AOJKHO OBITh MPHUHSTO
UCKIIIOUUTENIHO CYJIOM TOCYAapcTBa, B KOTOPOM OHO OBUIO BBIHECEHO (T.€. CYAOM
rocyJlapcTBa 1o Mecty apourpaxa). OTkaz B IpU3HAHUU U MPUBEIACHUN B UCIIOITHEHUE
apOUTPaXKHOTO PEIICHUs OTPaHUYMBACTCS CIydasiMH, KOrja apOUTpaKHOE pelleHue
OBLIO OTMEHEHO MO OCHOBAaHMSIM, DKBUBAJICHTHHIM OCHOBAHHUSM «a» — «€» M. 3 CT. 5
[Ipoekra Maiiamu?®®. B cBssu ¢ TeM, 4T0 ()OPMYIMPOBKH OCHOBAHHMI Ui OTMEHEI
apOUTPaKHOTO pELIEHUsT MOTYT OTJIMYaThCS B HAIMOHAJIBLHOM 3aKOHOJATENIbCTBE,
TEPMUH «IKBUBAJICHTHBIW» MPEIyCMAaTPUBAET OCHOBAHMS, KOTOpPbIE MOTYT OBITh
CEMAHTUYECKU PA3TUYHBIMU, HO COTIOCTABUMBIMU TIO0 COJEPIKAHUIO U 00BEMY.

B cBowo ouepenn, ocHoBaHus «a@» — «e» 1. 3 cr. 5 Ilpoekra Maitamu
cootBetcTBYIOT 11. 1 cT. V Hbto-Mopkckoit konsernmuu 1958, m. 1 cr. 1X EBpomneiickoit
koHBeHIMU 1961 r., nm. «a» 1. 2 crt. 34 Tunosoro 3akona FOHCUTPAJI 1985 r.
[Tomo6HOE MpaBUII0 03HAYAET, UTO OTMEHA B CBSI3H C HAPYIIIEHUEM ITyOJIUYHOTO MOPSIKa
WM HeapOUTPaOeIbHOCTHIO CIIOPa B TOCYAAPCTBE BHIHECEHUS apOUTPAXKHOTO PEUICHUS
HE SBISIETCSI OCHOBAHHMEM JUIsl OTKa3a B IMPU3HAHWU M TPUBEJACHUU B HCIIOJHEHHE
WHOCTPAHHOTO apOuTpaxkHoro pemieHus. [lpm d>TOoM, MO HamieMy MHEHHIO,

HeapOWTpabenpbHOCTh CIOpa W HapylieHWe MyOJUYHOTO TOPSAKA  JTOJDKHBI

288 B 1. «a» — «e» 1. 3 cT. 5 [IpoexTa MaiiaMu yCTaHOBIIEHO, UTO: «(a) OTCYTCTBYET AEHCTBUTEILHOE apOUTPAKHOE
COIJIAILICHHE B COOTBETCTBHHU C 3aKOHOJATEIbCTBOM CTpPaHBI, T1€ ObIJIO BHIHECEHO PELICHUE; HIIH

(b) cropoHa, IpPOTHB KOTOPOI HAaNpaBJICHO apOUTPaKHOE PELICHHE, HE MOIyYnia PaBHOTO 00paIeHus WK ed He
OblJ1a IpeIocTaBIeHa Pa3yMHasi BO3SMOKHOCTD H3JIOKHUTH CBOIO MO3UIIHIO; HITH

(c) cynmeOHast oMOIIb, MIPEJOCTABICHHAS B apOUTPaKHOM PEIICHHH, TPEBBINIACT WIH OTINYASTCS OT CyaeOHOU
TTOMOIITH, 3allPOIIEHHON B apOuTpaxke, M Takas MOMOIIb He MOXKET OBITh OT/AENICHa OT 3alPOIICHHON U MPeqoCTaBICHHON
[IOMOLIY; WU

(d) coctaB apOUTpaXHOTO Cy/a HE COOTBETCTBOBAJ COTIIAMICHHIO CTOPOH, HIIH, B OTCYTCTBHE TaKOTO COTJIAIICHHUS,
HE COOTBETCTBOBAN 3aKOHOAATEIBCTBY CTPAHBI, I/Ie OBITO BEIHECEHO apOUTPasKHOE PEIICHNE; HITH

(e) apbuTpaxHas mpoueaypa He COOTBETCTBOBAJIA COTJIANICHUIO CTOPOH, WM, B OTCYTCTBHE TaKOTO COTJIAIICHHS,
HE COOTBETCTBOBAJIAa 3aKOHOAATCIILCTBY CTPAHbI, I'/IC OBIIIO BHEIHECEHO PEUICHUEC, UITH.
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paccMaTpuBaThCS B KAUECTBE OCHOBAHMM JJI1 OTMEHBI apOUTpaXKHOTO perieHus. JlaHHbie
OCHOBaHHs yCTaHOBJIEHBI B mil. «b» 1. 2 c¢t. Tumosoro 3akona KOHCUTPAJI 1985 r., u
KAaK CJIEICTBUE B HAI[MOHAJIBHBIX 3aKOHOAATesbcTBaX. COOTBETCTBEHHO, CYJ MOXKET
OTMEHUTh ApOUTPAXHOE PEIICHHE MO YKa3aHHBIM OCHOBAHMSAM, a 3HAYUT MOJOOHOE
pElIeHHe Cyla HE MOXET ObIThb WTHOPUPOBAHO MNPHU PACCMOTPEHUU XOIATaWCTBA O
NpU3HAHUM U TPUBEJACHUM B HCIIOJHEHHWE WHOCTPAHHOTO apOUTPa)KHOTO pEIICHUs,
OTMEHEHHOTO 110 MECTY BBIHECEHHUS.

Taxkum o6pazoM, IIpoexkt Maiiamu 1OCTATOYHO YETKO PETJIAMEHTUPYET OTKa3 B
MPU3HAHUU W TPUBEJCHUM B HCIOJIHEHUE apOUTPAKHOIO PEIICHHS, OTMEHEHHOTO II0
MECTY €ro BbIHECEHHs. B HacTosee BpemMs JaHHBIM IPOEKT MPOJOJDKAET 00CYKAAThCs
CreUaINCTaMu B 00JIaCTH apOUTpakHOTO pazOuparenbcTBa. Tak, B. Buaep cuutaer,
uro Hpro-Mopkckas koHBeHIHMs 1958 T. sBIAETCA YCIEMIHBIM MEXKIyHApOIHBIM
JOTOBOPOM, TMOCKOJIbKY K HEH MPUCOECIUHUIOCH 3HAYUTEIBHOE YHUCIO TOCYAAapCTB, B

CBs3HU C UCM HCT H€06XOIII/IMOCTI/I cC HCpGCManI/IBaTB289

. Hupepmanackuii crieruaiuct
I1. Bumncku ormedaer, yto Hpro-Mopkckas xoHBeHmmst 1958 T. MMeeT ycTapeBIIne
TpeOOBaHMS W HEACHBICE (POPMYJIUPOBKH, KOTOpbIe ObUIM wHCHpaBieHbl [IpoexkTom
Maiiamu®®, TI. BUIMHCKM TakKe YTBEPXKIAeT, 4TO «MEKIYyHApPOJHOE apOUTPaKHOE
COOOIIIECTBO JIOJDKHO TPHUCOSTUHUTHCS K HEBO3MOXKHOM MedTe BaH JeH bepra Bo
BpEMEHa, KOTJa MK IyHapOJHBII KOMMEPUECKUH apOUTpak CTAHOBUTCS ITPEIMETOM BCE
OOJIbIIIE KPUTHUKH, U KOT/Ia KOHKYPCHIIUS Ha PBIHKE MEKIYHAPOIHOTO pa3peIieHUs
criopoB (MEUIEHHO, HO HEYKJIOHHO) CTAaHOBHTCA pealbHOCThION?Y!, Tlo MHeHnio
npodeccopa M. Ilonccon, «IIpoext Maitamu ciayXuT mocobuem 1o "Haumydilen

IMIPAKTHUKE TOHKOBaHI/IH", MNPCAHA3HAYCHHBIM IJIsI YCTpPAHCHHUA ABYCMBICICHHOCTH H

cyae6Hoi aucrapmonum» %2, M. TToJIcCOH CUMTAET, 4TO BMECTO aKaJeMUUECKUX 1e0aTOB

289 \Veeder V.V. Is there a Need to Revise the New York Convention? // Journal of International Dispute Settlement,
Vol. 1, Issue 2, 2010. P. 499-506.

290 Wilinski P. Should the Miami Draft be given a second chance? The New York Convention 2.0 // Spain Arbitration
Review | Revista del Club Espafiol del Arbitraje. Wolters Kluwer Espafia, Vol. 2019, Issue 34, 2019. P.77-90.

291 |bid. P.90.

292 paulsson M. The Miami Draft: the Good Twin of the NYC. Kluwer Arbitration Blog [Electronic resource]. URL:
http://arbitrationblog.kluwerarbitration.com/2010/10/07/the-miami-draft-the-good-twin-of-the-nyc/  (date  of  access:
01.12.2022).
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A. Ban JneH bepr mnpennaraer KOHKpETHbIE MpaBuia, KOTOpbIE CHOPMYIHMPOBAHBI
JOCTAaTOYHO SICHO.

A. BaH nieH bepr emie B MoMmeHT nipeacrasineHus [Ilpoekra Maitamu npennosnaradi,
YTO TOCYAapCTBaM U CHEIUATMCTaM-TIPAaKTUKaM MOTPeOyeTcst BpeMsl Il OCMBICICHUS
ero npemaioxkenuss. OH MOAYEPKHYJ, YTO B KOHEYHOM UTOr€ rocyJapcTBa MPEANOUYTYT
JAHHBIN MTPOEKT.

Cunraem, uto ¢ uaee A. BaH JieH bepra o BHECEHUHU SICHOCTH B MEKIYHApOIHO-
IIPAaBOBOM MEXAHWU3M INIPU3HAHUS W INIPUBEICHUS B UCIOIHEHWE WHOCTPAHHBIX
apOUTpaXHBIX pEIIeHUH cienyeT coriacutbesa. OIHAKO MPEICTABISAETCA, YTO 3AMEHUTD
Hero-HMopkckyo KoHBeHIMIO 1958 T. GyMeT JOCTAaTOYHO CIOXKHO, MOCKONBKY OHA
ABJISIETCA YCIIEIIHO JEWCTBYIOIIMM MEKIYHApOAHBIM AOroBopoMm. Kak moka3piBaer
MpaKkTHUKa, BHECEHNE M3MEHEHUN U UCIIpaBIEHUN B JEUCTBYIOMIMI M BOCTPEOOBAaHHBIN
MEXKIYHApOAHBIA JTOroBop MasioBeposiTHO. Bmecte ¢ Tem C.B. baxun ormewaer, 4to
HECMOTPSL Ha CIIOKHOCTh COIVIACOBAaHUS HECOBIIAJAONIUMX MO3WLHI 3HAYUTEIHHOTO
YycNa TOCYApCTB HOBBIE KOHBEHIIMM BCE K€ MOTYT OBITH paspaboranbr’®®. Ilo Bceii
BUJUMOCTH  TPUHIATUE  HOBOTO  MEXIYHAapOJHOTO  JIOTOBOpPAa  CTAHOBHUTCS
HE0OXOIMMOCThIO, KOT/Ia ACHCTBYIOIIAas KOHBEHIUS ycTapeBaeT. Takoil ombIT yKe ObLI
B oTHoweHUH JKeHeBCckoM KoHBeHUMH 1927 r., Ha cMmeHy koTopoil mnpunuia Hbro-
ﬁopKCKaﬂ koHBeHIUs 1958 . Ilonaraem, 4To B OTHOIIIEHUU HL}O-ﬁOpKCKOﬁ KOHBEHIIUH
1958 r. Takke Hacrajgo BpeMs, KOrja HeOOXOIMMO W3MEHHUTh yCTAaHOBJIEHHOE B HEU
peryJIMpoBaHHUE.

Herounoctn mnonoxennii Hpro-Mopkekoit kouBenrmu 1958 r. MOryT ObITh
MCIPaBIIEHBI OT/IEJIbHBIMU TPYIIIAMU TOCYIApCTB, HapuMep, mo1o0Has paboTa MOKET
OBITH IIPOJEIaHa MHTETPALMOHHBEIMU  O0beauHeHUAME?, BO3MOXHOCTE TakKoM
KOPPEKTHPOBKH ITyTe€M NPUHATHS JOMOIHATENBHOr0 ITpoTokona K Hero-HMopkckoit
KOHBeHIIMM 1958 1. Oasupyercs Ha NOJOXKEHUSX BEHCKOW KOHBEHLIMM O IIpaBe

MEKTyHApOAHBIX IOrOBOPOB OT 23 mast 1969 r., B c¢T. 41 KOTOpOH NMpeyCMOTPEHO, YTO

2% Bakhin S.V. Unification of International Contract Law: In Search of Solutions // Forging a Common Legal
Destiny. Liber amicorum in honour of William E. Butler. London, 2005. P. 381.

29 JlaHHbIli BBIBOJ OOOCHOBAH ABTOPOM JUccepTaluuu B myOmukanuu: Kypoukuna E.M. IIpaBoBble npo6ieMbl
WCTIOTHEHUS HHOCTPAHHBIX apOUTPaKHBIX PEIICHU, OTMEHEHHBIX 110 MECTY UX BhIHEeceHHs // MexmyHapoaHoe npaso. 2023.
Ne 1. C. 45.
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YYaCTHUKHA MHOTOCTOPOHHETO JIOTOBOPA MOTYT 3aK/IIOUHUTH COTJIAIIEHUE 00 M3MEHEHUU
JIOTOBOPA TOJBKO BO B3aWMMOOTHOIICHUSIX MEXay coOoil. [Ipu aToM Takoe n3mMeHeHue
JOJKHO OBITH IPETyCMOTPEHO CaMUM JOTOBOPOM HJIA HE JIOJDKHO OBITH 3aMpeIeHO HM.
B nonoxenunsax Hbm-flopKCKoﬁ KOHBeHIIMH 1958 T. 3amper Ha BHECEHHE ITOAOOHBIX
U3MEHEHHUU HE YCTaHOBJICH.

[lo HameMy MHEHHIO, pa3paboTKa TMPOEKTa HOBOM KOHBEHIUU WIIU
JIOTIONHATENEHOTO MpoTokona K Hero-Mopkcekoit xouBeHmmm 1958 T. MoeT OBITH
MpoBeJieHa B pamkax EBpasuiickoro sxoHomuyeckoro corosa (namee — EADC). B.M.
[IymunoB ormeuaet, uto EADC He00X0IMMO YCHIINTh YHUDUKALIUIO B cPepe TPaBOBOTO

PEeryJupOBaHUs SKOHOMMKH, XO3AHCTBEHHON J€ATeIbHOCTU?

. [lonoOHas yHupukanus,
B TOM YHCJI€, MOXET OBbITh MPOBEJCHA B OTHOIICHUW MPU3HAHUS U TIPUBEICHUS B
UCIIOJIHEHHE MHOCTPAHHBIX apOUTpakHBIX pelieHuil. B Hacrosiee Bpemst EBpasuiickas
skoHomHuueckass komuccus EADC (manee — EDK EADC) mpopabaTeiBaeT BOIMpOC
co3ganusi B pamkax EADC cneunanbHOro apOutpaxa Jjisi paCCMOTPEHUsS] CIOPOB IO
3asBJIEHUSM KOMIIAHMH rocynapcTs-yuyacTHukoB EADC?®. Pagora EDK EADC mo
yupexaennto MKA no3Bossier mpuiitu k BeiBOy, uTo EADC npumaet ocoboe 3HaueHne
apOUTpaXKHOM TMpoILIeType pa3pelieH s CIIOPOB U TOTOB K 00ECIIEYEHUIO OJIarOnmpUsITHBIX
YCJIOBUM 7151 CBOOOTHOTO TPAHCTPAHUYHOTO JBUKEHUS apOUTPAKHBIX PEIIICHUM.

VY coBepIIEHCTBOBAHUEM NPAaBOBOIO MEXaHW3Ma MPU3HAHUS U TPUBEACHUA B
WCIIOJIHEHHE WHOCTPAHHBIX apOUTPaKHBIX pemieHuil MoxkeT 3aHsaThesi EDK EADC,
OCHOBHBIM Ha3HAYE€HWEM KOTOPOW SIBISIETCS CO3JaHUE YCIOBUN (YyHKIIMOHUPOBAHUS
EADC, a Takxe pa3zpadoTKa MpeyioKeHUH 1Mo JaTbHEUIIIEMY Pa3BUTHIO MHTETPAIH, YTO
IpEANoiaraeT AEATENbHOCTh M0 YHU(DHMKALMH HALMOHAIBLHOTO 3aKOHOAATENIbCTBA%Y,

EDK EADC npu noAroToBKe MOJOKEHUN O MPU3HAHUU U NPUBEJCHUM B HUCIIOJHECHHE

MHOCTPAHHBIX APOUTPAKHBIX PEIICHHM B KAauecTBE IMpUMEpa MOXKET HCIOJb30BaTh

2% [lymunos B.M. KomMMeHTapuum K HEKOTOpPbIM CTaThsiM joroBopa o EADC B cBeTe 3aKOHOMEPHOCTEH
SKOHOMHMYECKOM WMHTETpalii W OTbITa JPYTHMX WHTETPAlMOHHBIX oObeanHeHuil // EBpasmiickas sKOHOMHYECKAs
nepcrnextua. Coopauk nokianos. [lox pex. Y. A. Makcumresa. CII6., 2016. C. 172.

2% Crparernueckue HaNMpaBlIeHHUs Pa3BUTUs €BPa3HiicKOll 3KOHOMHUYECKOH HHTerpauu 10 2025 r., yTBepsKIeHHbIE
pacrtiopsokerrieM EDK EADC Ne 166. 17 wmosiops 2020 [Dnexrponnsiif pecypc]. URL: https://docs.eaeunion.org/ru-
ru/Pages/AllDocuments.aspx#search=%22ap6urpax%?22 (nara obpauierus: 01.12.2022).

297 JlanHblil BBIBOJA OOOCHOBAH aBTOPOM auccepraiuu B Iybmukanuu: Kypouxkuna E.M. IlpasoBoii pesum
HCTIONTHEHUS] MHOCTPAHHBIX CYJAeOHBIX U apOUTpaKHBIX pemieHnii B EBpasuiickom skoHOMIYecKOM coro3e // EBpasmiickas
HHTETpaIys: SKOHOMUKa, IIpaBo, monutuka. 2022. T.16. Ne 1. C. 97.



113

[TpoexT Maitamu. OcOO€HHO BaXKHO 3aMMCTBOBAThH YETKOE PEryJIMPOBAHIE B OTHOIIICHUHN
OTKa3a B HCIIOJIHEHHH OTMEHEHHOIro apOUTPaKHOTO pEIIEeHUs, B COOTBETCTBUHU C
KOTOPBIM B MPU3HAHUU U MPUBEIACHUH B UCIIOJHEHUE apOUTPAKHOTO PEIICHHUS TOJKHO
OBITh OTKa3aHO, €CJIM apOUTPAKHOE pelIeHHe OBIJI0O OTMEHEHO CYJOM TOCyIapCcTBa, B
KOTOPOM OHO ObLIO BhIHECEHO. [Ipr 3TOM 0TMeHa apOUTPa’KHOTO PELICHHUSI MOXKET ObITh
OCYIIECTBJIEHA MO CJIEIYIOIIMM OCHOBAaHUSM: HEJIEECHOCOOHOCTh OJHOW M3 CTOPOH B
apOUTpaXHOM  COTJIAIIEHUM; HEJEHCTBUTEIBHOCTh apOUTPAXKHOTO  COIVIALIEHUS;
HEHaJIeXallee YBEJOMIICHHE CTOPOHBI O Ha3HAYEHUHU apOUTpa WIM 00 apOUTpPaKHOM
pa30upaTenbCTBE WJIM HEBO3MOXXHOCTh MPEJCTABICHUS MPOUTPABIIEH CTOPOHOMN
J0KA3aTeNIbCTB; ApOUTPAXKHOE PEIICHUE COJEPKHUT IOCTAHOBJIEHHS IO BOIpPOCaM,
BBIXO/ISIIUM 32 MPEJeNbl apOUTPa’KHOTO COTJIALIEHUS; COCTaB apOUTPAXHOTO CyAa WU
apOuTpakHasi  Mpoleaypa  HE  COOTBETCTBOBAJM  COTJIAIEHUIO  CTOPOH;
HeapOUTpabeIbHOCTh CIIOpa WM HapylIeHrue MyOJInYHOro nopsaka.

[Tonobnoe pedopmupoBaHue apOUTpakKHOM HPOLEAYPHl B YAaCTU NPU3HAHUS U
IPUBEJICHUS B UCIIOJHEHUE HHOCTPAHHBIX apOUTPAKHBIX PEIICHUH, B T.4. OTMEHEHHBIX
0 MECTy BBIHECEHHs, OyJIeT COJEHCTBOBaTb IPOrPECCUBHOMY  Pa3BUTHUIO
MEXTyHapOHO-TIPAaBOBOI'0 PErYJIMPOBAaHMsS B 3TOM 00s1acTy.

Takum oOpa3zom, yuuThIBas, 4TO MPU3HAHUE W TPUBEACHHE B HCIIOJIHEHUE
apOUTPAKHBIX PELICHUH, OTMEHEHHBIX IO MECTY HUX BbIHECEHUs, KapAUHAJIbHBIM
o0pa3oM HapylaeT NpaBa YYaCTHUKOB TPAHCTPAHUYHBIX YaCTHOIPABOBBIX OTHOLICHHH,
MEXIyHaApOAHOMY COOOILECTBY CIENYET BCEPhE3 3aAyMaThCsi 00 yCOBEPIIEHCTBOBAHUU
MEXIYHAPOAHO-IIPABOBOI0 MEXaHW3Ma NPU3HAHHWS U MPUBEACHUS B HCIIOJIHEHUE

WHOCTPAHHBIX apOUTPAXKHBIX PEIICHUH, ycTaHOBIEHHOTO Hbio-Mopkckol KOHBEHITMEH

1958 r.
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3aKjIroueHue

IIpoBeieHHOE HCCIIEIOBAHUE TO3BOJSIET aBTOPY NPUHUTH K  CIEAYIOIIUM
MPUHLIUNHUATBHBIM BBIBOJAM.

Bompoc o craryce pelmieHud MEXIyHapOAHOTO KOMMEPYECKOTOo apOuTpaxka,
OTMEHEHHBIX TOCYJapCTBEHHBIM CYJOM B MECTE BBIHECEHHS, HE MOXXET OBbITh pPEIlIeH
000CO0OJIEHHO, T.€. B OTPBIBE OT HEKOTOPHIX (PyHIaMEHTAJbHBIX HWHCTUTYTOB
MEKIyHapOJHOT0 FPakIaHCKOro Ipoiiecca. K HuM, B epByI0 ouepeib, OTHOCSITCS TAKHE
KapJIMHAJIbHbIE  YCTAHOBJIEHUS, KaK [PAaBOBOE IOJIOKEHHUE MEXKAYHAPOIHOIO
KOMMEPYECKOTO apOuTpa)ka, CTaTyC MPUHATHIX MM PEIICHUN, a TaKKe MEXaHHU3M HUX
TPAHCTPAHUYHOTO JIBUOKCHUS.

[IpennpuHATHIA JUCCEPTAHTOM aHAJIW3 IMO3BOJAET KOHCTATUPOBAaTh, YTO
CYIIECTBOBAHHE M JICSITEIBHOCTh MEXKIYHAPOJIHBIX KOMMEPYECKHX apOuTpaxei
PErIAMEHTUPYIOTCS CJI0KHOU COBOKYITHOCTBIO B3aUMOCBSI3aHHBIX HOPMAaTUBHBIX aKTOB,
MPUHATHIX HA MEXTYHAPOAHO-TIPABOBOM U HAIIMOHAJILHOM YPOBHAX. B MexX1yHapoIHOM
TpaBe K TaKMM akTaM oTHocstcs: Helo-Mopkckas xousenmms 1958 r., Eppomeiickas
koHBeHIMs 1961 r., [Tanamckas kouBeHius 1975 r., Tunosoii 3axkoH FOHCUTPAJT 1985
r., Apoutpaxusiii pernmameHT FOHCUTPAJIL 1975 r. OTu akThl, BO-TIEPBHIX, SBISIOTCS
MCTOYHUKAMU MEXJIYHApOJAHOTO TpaBa, U, CJIEJAOBATEIbHO, WX TOJIOKEHUS JTOJHKHBI
MIPUMEHSITHCS M TOJIKOBATHCSI COTJIACHO MPETYyCMOTPEHHON B COOTBETCTBYIOIIMX aKTax
MpOIEAYype HWHTEpIpPETAllM HOPM MEXKJIYHApOJIHOTO TpaBa; BO-BTOPBIX, B HHX
YCTAHOBJIEHO B3aMMOCOTJIACOBAHHOE PEryJIMPOBAHUE OCHOBOIIOJATAIOIINX BOIPOCOB
JEeSTENLHOCTH MEXKIyHApOIHOTO KOMMEPUECKOr0 apOuTpaka. Y CTAaHOBJICHHBIE B HUX
MOJIOKEHUS JINOO KOPPECTIOHAUPYIOT APYT APYTY, JIUOO B3aUMOYBSI3aHbI MEXKy COOOM.
B yacTHOCTH, 3TO 03HAYAET, YTO BHECEHUE IPUHIIUITUATIBHBIX U3MEHEHUH B OJJUH U3 3THX
JOKYMEHTOB C HEN30€KHOCThIO TOTPeOyeT BHECEHHSI KOPPEKTUPOBOK BO BCE IpYTHE.

Ha HauMoHalibHOM YpPOBHE JIESATEIBHOCTh MEXAYHAPOJHOIO KOMMEPUYECKOTO
apOuTpaka B MOJABISIONIEM OOJBIIMHCTBE TOCYNIAPCTB PETYIUPYETCS CHEIUATbHBIMU
3aKoHaMu 00 apOuTpaxe, MpuHATHIMUA Ha ocHOBe TunoBoro 3akona FOHCUTPAJI 1985

r. [Ippm >TOM HMMEITCA TrOCyIapCTBa, KOTOPBIE, HE HCIOIAb3Yys THUIOBOM 3aKOH
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IOHCUTPAJI 1985 r. Hampsimyro, TeM HE MEHEE€ MPHUBEIM CBOE HAIMOHAIBHOE
3aKOHOAATEIbCTBO B COOTBETCTBUE C €ro ImnojoxkeHussMu. llomaBistomas yacThb
BHYTPHUTOCY1apCTBEHHBIX YCTaHOBJICHHI OTHOCHUTEIBHO JEATEeIIbHOCTH
MEXIYHAPOAHOTO KOMMEPUYECKOro apOWTpaka OCHOBAaHA Ha MEXIYHAapOIHBIX
00s13aTeNbCTBaX rOCyAapCTB.

Takum 06pa3om, MBI MOKEM KOHCTATUPOBATh, YTO PETIIAMEHTAIINS IEITeITLHOCTH
MEXKIYHAPOJAHBIX KOMMEPUECKUX apOUTpaked HOCUT KOMIUIEKCHBIM Xapakrep u
oOecreueHa COrJIaCOBaHHBIMU MEXTyHAPOHO-TIPABOBBIMU u
BHYTPHUTOCYIApCTBEHHBIMU HOPMOYCTAHOBJICHUSIMHU.

BaxxHellIuM TPEeuMyIIEeCTBOM MEXIYHAPOJHOIO KOMMEPUYECKOro apOuTpaxa,
KaK MHCTPYMEHTA Pa3pelIeHUs] CIIOPOB MEXKIY PasHOTOCYAapCTBEHHBIMH YYaCTHUKAMU
KOMMEpPUYECKOTO 000poTa, SBISETCS BO3MOXKHOCTh TPAHCTPAHUYHOTO JIBUKEHUS
BBIHECEHHBIX apOuTpaxeM penieHui. Peanuszanus 3Toro MexaHum3ma crajia BO3MOXKHA
Osiarosapsi pa3paboTKe U BBEJECHUIO B ICHCTBHE TAKOTO YHUKAIBLHOTO MEXIYHAPOIHOTO
JIOTOBOpa, Kak Hbm—ﬁopKCKaﬂ kouBeHIMs 1958 r. CormacHo »ror KoHBeHINHN
rocyJapcTBa B3sUId Ha ce0s 00s13aTebCTBAa NMPU3HABATH U NMPUBOJUTH B HCIIOJIHEHHE
apOUTpakHbIE PEIlIeHUs, BEIHECEHHBIE B JIPYrOM rOCyJapcTBE. YKa3zaHHas Mpollenypa
TOJUIepsKaHa MOAABIISIONIMM YKiCIoM rocynapcts (B Hpio-Mopkckoii konenmuu 1958 T.
Y4acTBYET Ha CETOAHSIIHUM JeHb 1 72 rocy1apcTBa) U YCIEIHO MPUMEHSIETCS yxke 6oliee
60-tu sier. OmHAKO B MpoIIeCcCe MPAKTUIECKOM pean3aiu Hbm-ﬁopKCKoﬁ KOHBEHLINU
1958 1. cramu OYEeBUIHBI HEKOTOPHIE H3bSHBI B YCTAHOBJICHHOM B HEH MEXaHHU3ME
MpPU3HAHUS U TPUBEACHUS B HMCIOJHEHHUE apOUTpaxHBIX pemieHuid. OIuH W3 TaKux
BOIIPOCOB — MPU3HAHUE U TIPUBEICHHE B UCTIOJHEHNE apOUTPAXKHOTO PEIICHHUS, KOTOPOE
OBLJIO OTMEHEHO CYJIOM I10 MECTY €T0 BEIHECEHUSI. B MOMEHT mpuHSATHS Heto-Hopkckoit
KOHBEHIIMH 1958 T. B Cy/1€0HOM MPaKTHKE rOCY1apCTB HE ObLIO MPELEAEHTOB IPU3HAHUS
U TPUBEJCHUS B HCIOJHEHHE OTMEHEHHBIX apOUTPaKHBIX pelleHuil. Brnepseie ¢
moA00HOM cuTyaruen MexayHapoJHOE COOOIECTBO CTOMKHYIOCH Uik B 1984 r., koraa
cyn Bo @paHuuy BIEpBbIE IPUBEN B UCIIOJHEHNE OTMEHEHHOE apOUTPAKHOE PEIICHHE.
BrocnenctBun mosBUIMCH U APYrUe clydau UCIOTHEHUS OTMEHEHHBIX apOUTPakKHBIX

PELICHUN.
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OTHOCHUTENIPHO WCTOJHEHUS OTMEHEHHBIX apOUTPaKHBIX PEIICHUN CIeIyeT
UCXOJIUTh M3 HECKONbKUX TMOCHUIOK. I[IpaBo — morumyeckas cyOcTaHIUs, U OHO
HEMBICIMMO BHE IOPUAMYECKOM JIOTMKH. EciM rocynapcTBEHHOMY Cyay IO MECTY
BBIHECEHUS apOUTPaKHOTO PEIICHUS MPEIOCTABICHO MPaBo OTMEHUTH pemenne MKA,
TO MBI JOJDKHBI IIPUHAMATH 3TO PEIIECHUE BHE 3aBUCHMOCTH OT €ro coxaepkanus. Ho
IIOJIy4aeTcsi, €CIM TOCYyNAapCTBEHHBIM Cyl mnoxareBepxkaaer pemenue MKA  kax
IOPUIMYECKANA aKT, 3TO MHOCTPAHHBIM CYZOM HE OCIIAPUBAETCSA, a €CIA OTMEHSET —
MHOCTPAHHBIN CyJ MOKET TAKOE PEIICHUE NPOUTHOPUPOBaTh. JIornka 31ech OYEBUIHO
HapyueHa. Kakoe Obl pelieHne HU TPUHSI FOCYJAapCTBEHHBIM CyJl, OHO HEpPa3pbIBHO
cBs13aHO ¢ cocTosiBIMMcs pemeaneM MKA. 1Tpu nHOM mojixoae BOZHUKAET BOMPOC — a
3a4yeM BOOOIIE HYKHO pElIeHHEe TOCYJapCTBEHHOTO CyAa IO MECTy BBbIHECEHUS
apOUTPaXKHOTO PEILIEHHUs, €CIU €ro TaK JIETKO MOXKHO Jie3aByHpoBarh? B yem Torna
CMBICIT Tipoueaypbl OTMeHbI pemeHus MKA? DTty paccyxaeHus NPUBOIAT HAC K
€IUHCTBEHHO BO3MOXHOMY BBIBOJY O TOM, YTO PELICHHE IOCYJAPCTBEHHOTO CyJa IO
MECTy apOUTpPa)XHOTO pa30uparesbcTBa 00s3aTENBHO JIJII MHOCTPAHHBIX CY/IOB BHE
3aBUCUMOCTH OT €r0 COJICPHKAHUS.

[Ipu3Hanue u npuBeneHue B ucnoiHeHue pemieHuss MKA, BbIHECEHHOro B
MHOCTPAaHHOM TOCYJApCTBE M OTMEHEHHOTO B HEM TOCYJAapCTBEHHBIM CYIOM,
(daKTHYeCKH MOJPHIBAET CTATyC apOUTPAKHOTO PEIICHHUS W KOCBEHHO BCIO CHUCTEMY
aKTOB, HANpPaBJIEHHBIX Ha periameHTaunuio aesreabHocth MKA u ucnonHeHus ero
pemeruii. PaBHbIM 00pa3oM mojoOHbIE JACHCTBUS HAMpaBIEHBI B yIIepO aBTOPUTETY
roCyapCTBEHHOI'O CyZa MECTA PACCMOTPEHUS CIIOPA U CBOJAT HA HET MPHUHAJJIC)KALIUE
€My IIOJIJHOMOYHS 0 COJACHCTBUIO U KOHTPOJIIO 32 IeITeNbHOCThI0 MKA. dakTnuecku B
ATOM CUTYyalluu CyJl MO MECTY NMPU3HAHUSA U MIPUBEACHUS B UCTIONHEHHE pemeHuss MKA
[IEPECMATPUBAET  PEIICHWE HHOCTPAHHOIO Cyada, KOTOPOMY  3aKOHOJATENIBHO
IIPEJOCTABIICHBl IMOJHOMOYHS BBIHECTHM PEIIEHWE OTHOCHTEIBHO COCTOSBILETOCA
apOutpaxHoro pemenus. Ilpu 3Tom momydaercs, 4To pelIeHHe apOUTpaxka SBIsSETCA
IOpUMYECKHA O00A3aTENbHBIM, @ AKT TFOCYJIapCTBEHHOI'O CyJia B OTHOUIEHUM JTAHHOTO

pemeHuss urHopupyercs. [1oCkoIbKy rocyapCcTBEHHOMY CyAy IPEIOCTABIEHO IMPaBO
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orMeHuTh peuieHne MKA, ero akr nomkeH ObITh CTONb K€ 00s3aTeNbHBIM, KaK U
pemenre MKA, B OTHOIIEHUH KOTOPOI'O OHO BBIHECEHO.

Curyanus, pyu KOTOPOW OJHU rOCyJapCcTBa NPHU3HAIOT PELICHWE MHOCTPAHHOIO
cyza 00 OTMEHE apOUTPaKHOTO PELICHHS, a PYTHUE €T0 Je3aBYUPYIOT, BEJIET K MPaBOBOU
HECTAaOUJILHOCTH, YTO HE MOXKET HE CKa3aTbCsl Ha BCEW CHUCTEME TPAaHCTPAHUYHOTO
ABWDKCHHUSI apOMTpPaXHBIX pelIeHud, Cc(HOPMUPOBAHHOW TrocydapcTBaMu. Bronne
OUYEBHJIHO, YTO, MOJEIUPYS] YHHU(PHUIMPOBAHHYIO CUCTEMY IPABOBOIO PEryJUPOBAHUS
NPU3HAHUS U HWCIOJHEHUS MHOCTPAHHBIX apOMTPAKHBIX PELIEHUN, rocygapcrBa He
HaMEpEBAJIUCh CAHKIMOHUPOBATH MOJOOHYIO JBOWCTBEHHOCTh NPUMEHHUTEIBHO K
cratycy pemenniit MKA. CrnoxxuBiiasicsi CUTyalysi BbI3BaHa HETOYHON (POPMYJITHMPOBKOM
B TEKCTE MEXIYHApOJHOI'O AOTOBOPA, OJJHAKO MEKIYHApOAHOE IPABO IMPEAIOJIAracT,
YTO MPU TOJKOBAHUU MEXKIYHAPOJHOIO JIOrOBOpa HEOOXOJMMO PYKOBOJCTBOBATHCS
00BEKTOM M LETSIMHU, CPOPMYIUPOBAHHBIMU B HEM, T.€. HEOOXOJUMOCTHIO YCTAaHOBUTD,
Ha 4TO OBLJIO HAIIPABJIEHO BOJIEU3BSABICHUE rocyAapcTB. B mpeacraBieHHON K 3amure
paboTe 00OCHOBAaHO, YTO TOCYJIapCTBa HE HAMEPEBAJIUCH YCTAHOBUTH BO3MOYKHOCTb
UCIIOJIHEHHsI OTMEHEHHBIX penieHniit MKA.

[Tpu3HaHue U IPUBEACHNUE B UCIIOJHEHUE HHOCTPAHHOI'O apOUTPAKHOI'O PEIICHHUS,
OTMEHEHHOTO II0 MECTY €ro BBIHECEHUS, IPUBOJINUT K HAPYLIEHUIO MPUHIINAIA IIPABOBOM
OIpE/IeNIEHHOCTH, BCIEICTBHUE YEro HAPYILAIOTCS PaBa OJAHON U3 CTOPOH apOUTPaX]KHOTO
pa30OupaTenbCcTBa, a B HEKOTOPHIX ciiydasx U obeux. CTopoHa, KOTOpas A0OUIACh
OTMEHBI apOUTPAKHOTO PEIICHHUS, MOXKET CTOJIKHYTHCS C TEM, YTO B OJHOM I'OCYJapCTBE,
B KOTOPOM OYJeT OTKa3aHO B MPU3HAHUU U NMPUBEACHUM B UCIOJHEHUE OTMEHEHHOTO
apOUTPaKHOTO PEILIEHUs, ee IpaBa OyIyT COONIOICHBI, a B IPYTOM — HET, TOCKOJIbKY TaM
rOCyJapCTBEHHBIA CyJ MPUMET PEIIEHUE O NPU3HAHWU U NPUBEICHUH B HCIIOJHEHHE
MHOCTPAHHOI'O apOUTPAKHOTO PELIEHUS, OTMEHEHHOT'O M0 MECTY €r0 BEIHECEHHUS.

B ropuauyeckoii Hayke Oblia pa3zpaboTaHa KOHIEMIIMS, COTJACHO KOTOpPOU
apOUTpax SIBISETCS ANbTEPHATUBHBIM M0 OTHOIICHHIO K Cyay CIIOCOOOM pa3pelueHus
cnopa. JTa KOHIEeNusl Oblla MHKOPIOPUPOBaHA B HALMOHAIBHOE 3aKOHOJATEIbCTBO.
CornacHO yKa3aHHOM KOHUENIMU apOUTPaKHOE PEIICHHE AOJKHO HMETh TaKHE XKe

MpaBOBBIE TOCIEACTBUS JJII CTOPOH CIOpa, KaK U CyJeOHOE, a UMEHHO apOUTpa)xKHOE
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peleHre J0/DKHO BiIeUb JJIE CTOPOH TaKylo e 3allUTy UX IMpaB, KaKyl TapaHTHPYET
cynebHoe pemeHue. Cutyanus, Npd KOTOPOW apOUTpakHOE pelIeHHe B OIHOM
rocy/1apcTBE OTMEHSETCS, a B IPYrOM IMPUBOAUTCS B UCIIOJIHEHHUE, TIOJIPHIBAET TE3UC 00
ATHTEPHATUBHOCTH apOUTPAXKHOTO PEIICHUS CyIeOHOMY.

OTmeHa apOUTPaKHOTO PEIIEHUSI MOKET IPUBECTHU K MapaJ0KCaIbHOW CUTYAlIUH,
P KOTOPOM YYACTHHKM CIIOpa MOTYT BHOBb OOpaTUThCS B apOHUTpa)k Ha OCHOBE
uMeronencs apOouTpaxkHoil oroBopku. I[loBTOpHOE paccMOTpeHHE CIopa MOXKET
MPUBECTU K BBIHECEHHUIO apOUTPaKHOrO PELICHHs, HE TOJbKO HE COOTBETCTBYIOIIETO
NepBOHAYAIEHOMY, HO U TIPOTHBOIIOJIOKHOTO eMy. [lombITka MpeAbIBUTH K UCIIOTHEHUIO
MOBTOPHOE ApOUTPAKHOE PEUICHUE MOXKET MPUBECTH K CUTYyallMd, MPU KOTOPOW IO
OJIHOMY U TOMY K€ Jiely OyIyT NelCTBOBATh HECOBHAAAIOLIUE CyACOHbIE PEIICHHS.
['ocynapcTBeHHBIN CyA MOXET OTKa3aTh B HCIOJIHEHUH MOBTOPHOTO apOUTPakKHOTO
pellicHusl Ha OCHOBaHMW TpuHIMMA res judicata B cBsA3M C TeM, YTO Ha TEPPUTOPHUH
JAHHOTO TOCYJIapCTBa YK€ MPHUBEAECHO B MCIOIHEHHUE MEPBOHAYAIBHOE apOUTpaKHOE
pelieHre, OTMEHEHHOE IO MECTy ero BbiHeceHus. OJHAaKO TakKoW OTKa3 O3HayaeT
napymenne Hero-HMopkckoit konBeHmmu 1958 T. M, Kak CIEACTBHME, HapyIICHHE
npuHIimna pacta sunt servanda. I[ToMmumo 3TOro, B JaHHOM CJIy4ae BIIOJIHE OYEBUIHO
HapyIlIeHHe TIPaB OJTHON WK 00ErX CTOPOH apOUTPaKHOTO pa3OUpaTeIbCTRA.

HcnonHeHneM OTMEHEHHOTO apOUTPaKHOTO PELLIEHUS] HapyIIaeTcsl FopUArYecKast
JIOTYKA MTPU3HAHUS Y IPUBEJICHUS B UCTIOJTHEHUE HHOCTPAHHBIX apOUTPAKHBIX PEIICHUH,
KOTOpasi BBITEKAeT M3 CMbICa M HaszHaueHns Hpio-Mopkckoii konpenimu 1958 r.,
EBponelickoit kouBeHuuu 1961 1., TunoBoro 3akona HOHCUTPAJI 1985 .
ApOutpaxHoe peuieHle U akThbl, IPUHATHIE B OTHOIICHUH JAHHOTO PeIIeHus, 00pa3yroT
B3aMMOCBSI3aHHYIO CHUCTEMY C YETKHM COIOAYMHEHHEM 3JIEMEHTOB. B 3Ty cucremy
JOJHKHBI OBITh BKIIOYCHBI:
— apOuTpakHasi OrOBOpKa MEXJ1y CTOPOHAMM;
— pelleHne apouTpaxka, BBIHECEHHOE Ha OCHOBE 3TOM apOUTpaKHOM OrOBOPKU;
— pellIeHne TOCyAapCTBEHHOTO Cy/1a OTHOCUTEIBLHOIO JAHHOTO apOUTPAKHOTO PEIIECHUS.
YKa3aHHBIN CyJl MOXKET IIPUHATH OAHO U3 CIEAYIOIINX PELICHUN:

a) 00 oTMeHEe apOUTPAKHOTO PEIICHMS,;
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0) 00 oTKa3e B OTMEHE apOUTPAKHOTO PEIICHHUS,
B) O BBIJIau€ MCIIOTHUTEIBHOTO JINCTA HA MIPUHYIUTEILHOE UCIIOHEHHE apOUTPaKHOTO
pelieHus;
r) o0 OTKa3e B BbIJau€ HWCIIOJHUTEIHLHOTO JIMCTAa HA MPUHYIUTEIHHOE HCIIOTHEHUE
apOUTPaKHOTO perieHns 2%,

Kaxkoit Obl BepAWKT HU OBLI MPUHAT TOCYAAPCTBEHHBIM CYJOM B OTHOIICHUU
apOUTPaXKHOTO PEIICHUS, OH SIBISETCS HEOTHEMIIEMON COCTABHOM YacThIO MPOLEAYPhI
pPacCMOTPEHHUsI CIIOpa MEXAY CTOPOHAMHU. DTO €AUHAsi CUCTEMA, U OHA B COCTaBE BCEX
CBOMX KOMIIOHEHTOB SIBJIAETCSl 00s3aTEIBHOM i CYJI0B MHOCTPAHHBIX T'OCYJapCTB, B
KOTOPBIX OCTaBJIEH BOMPOC 00 UCTIOJIHEHUU apOuTpaxHoro peuienus. [To cmpiciy Hbto-
ﬁopKCKoﬁ KOHBEHIIMM 1958 T. Bce »IEMEHThl NPUBEACHHOW CHCTEMBI JOJLKHBI
MPU3HABAThCS B COBOKYIHOCTH U YYMTHIBATHCA TOCYJAPCTBEHHBIM CYIOM MpH
PacCCMOTPEHUM XOJIaTaiiCTBa O MPU3HAHUM U MPUBEJACHUU B UCIIOJHEHUE UHOCTPAHHOTO
apOUTPAKHOTO PEIICHUS.

B yka3zaHHyIO BBIIIE CUCTEMY JOJKEH BXOJHUTh U YETBEPTHIM SJIEMEHT:

— PpEIIEHHWE TOCYJapCTBEHHOIO CyJa B MECTE€ NPEABIBICHUS HWHOCTPAHHOTO
apOUTPAKHOTO PELIECHUs K UCTIOJTHEHHUIO.

VYKa3aHHBIN CyJI MOXKET IPUHATH OAHO U3 CIEAYIOLINX PELICHUM:

a) O MPU3HAHUU Y TIPUBEJICHUU B UCIIOJIHEHHE NHOCTPAHHOTO apOUTPAKHOTO PEIICHHUS,
0) 00 oTKa3e B MPU3HAHUU U MPUBEICHUH B UCIIOTHEHUE HHOCTPAHHOTO apOUTPasKHOTO
pemenus®®.

Hcnonp3oBaHWEe B HEKOTOPBIX TOCYIApCTBAX TAaK HA3bIBAEMOW KOHIIENIIUU
JeOKaIN3aIuu apOuTpaxa MPUBOIUT K TOMY, YTO B OTUX MPABOMOPSAIKAX OTMEHEHHOE
apOUTpakHOE pelleHrne MPUBOAUTCSA B ucmoiHeHne. OMHAKO yKa3aHHBIA MOIXOJ HE
corjacyercs ¢  MEXIYHApOAHO-NPABOBBIMU  aKTaMH,  PETJaMEHTUPYIOIUMU
NEeATeNIbHOCTh apOuTpaka W MPeoiaraloluMy, YTO PEIICHHE MEXIyHApOIHOIO

KOMMEPYECKOT0 apOuTpaka HE MOXET CyLIeCTBOBaTh M MOPOXKIaTh INpaBa H

298 B npeapjiaraMyro HaMmu CUCTEMY MOTYT BXOJUTH U PCHICHH A BBIICCTOAIINX CYyAOB B ClIy4YasdaX, KOrja
TNEpBOHAYAJIBHOC PCILICHUC ObLIO OCITOPCHO B BBIICCTOAIINX WHCTAHIIUAX.

299 B npeaiara€Myro HaMmu CUCTEMY MOTYT BXOJUTH U PCHICHHW A BBIMICCTOAIINX CYAOB B ClIy4dasX, Korja
IEpBOHAYAJIBHOC PCIICHUC OBLIO OCITOPECHO B BRIMICCTOANIUX MHCTAHIUAX.
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00s13aHHOCTH JIJISI YYaCTHHKOB CIIOPa BHE CBS3U C OJTHOM MJIM HECKOJIBKHUMH ITPABOBBIMH
cucremMamu. Bo-TiepBbIX, apOWTpa)kHOE pEIIeHHE BXOJUT B IIPAaBOBYIO CHCTEMY
rocyjapcrea Mmecra apourpaka. MMeHHO B TocymapcTBe MecTa BBIHECCHUS
apOUTPaKHOTO PEIIEHUS YIACTHHUK CIIOPa UMEET MPaBO MOIAaTh XOIaTaliCTBO 00 OTMEHE
apOUTpaXKHOTO pemIeHus. Bo-BTOPBIX, apOUTPa)KHOE PENICHHE BXOIUT B IPABOBYIO
CUCTEMY TE€X TOCyAapcCTB, IJie OHO OyAET MPU3HAHO U MPUBEICHO B UCHONHEHUE. Eciu
apOUTPaXKHOE PEIICHUE MPUBOJIUTCSA B UCIOIHEHUE, TO FOCYJapCTBEHHBIN Cy1 BBOIUT
€ro B IIPABOBYIO CUCTEMY IOCYyJapCTBa, TEM CAMBIM HAJIEJSS €r0 FOPUANYECKON CUITON.

OTMeHa apOUTPaXHOTO PELIEHUs] OCYIIECTBIISIETCS TOCYAapPCTBEHHBIM CYJIOM
MeCTa BBIHECEHHUSI apOUTPaXKHOTO pEHICHUs B TMpeaenax MPeJAoCTABICHHBIX €My
notHoMouuid. Eciu apOutpaskHoe perieHre OTMEHEHO, TO OHO MEPECTAET CYIIeCTBOBATh
KaK TaKOBOE M HE MOXKET UMETh IIPaBOBBIX MOCJIEACTBUN B KAaKOM-THO0 rocyapctee. B
TaKOM CJy4ae CyJI MHOCTPAHHOTO TOCYJapCTBa, COOJIO/Aasi MPUHIMUIBI PABOBOM
onpeaenennocty, lis pendens, res judicata, pacta sunt servanda, go/mkeH oTka3aTh B
MIPU3HAHUW W TPUBEJICHUHU B HCIIOJIHEHHUE apOUTPaKHOTO PEIICHHS, OTMEHEHHOIO 10
MECTY €TO BHIHECEHHUS.

B mnonoxeHHsix PpOCCHIICKOrO 3aKOHOAATEIbCTBA COJIEP)KATCA HETOYHBIE W
MIPOTUBOPEUHBLIE (HOPMYJIMPOBKH B OTHOIIICHUU OTKa3a B MPU3HAHUM W MPUBEIACHUU B
WCIIOJHEHWE HMHOCTPAHHOTO apOuTpakHOro pemeHus. Ilpemraraercs BHECTH
CJIEYIONINE U3MEHEHHUS B POCCUIMCKOE 3aKOHO1aTEIbCTBO:

— 4. 3 cr. 244 AIIK P® u3n0XuTh B CIASAYIOMICH peakIuu: « ApOUTPaKHBIN Cy/I
OTKa3bIBaCT B MPU3HAHUM W TPUBEJACHUM B HCIIOJHEHUE IOJHOCTHIO WJIM B YacTH
WHOCTPAHHOTO apOUTPAXKHOTO PEIICHUS TI0O OCHOBAHUSIM, TTPEAYCMOTPEHHBIM 3aKOHOM O
MEKIyHapOJHOM KOMMEPUYECKOM apOuTpaxke JJisl OTKa3a B IPU3HAHUY WIH MPUBEACHUU
B HCIOJIHEHUE apOUTPaXKHOTO pEUIeHUs, €ClIM HMHOE HE MPEeayCMOTPEHO
MEXKIYHApOAHBIM J0TOBOpOoM Poccuiickoit deaepannmny;

— B 4. 1 ct. 417 T'TIK P® ciaoBa «MOkeT OBITH OTKa3aHO» 3aMEHHUTH CJIIOBAMH
«JI0JDKHO OBITh OTKAa3aHOY,

— B 1. 1 cT. 36 3akona P® 1993 r. cioBa «MOKeT OBITH OTKAa3aHO)» 3aMEHUTH

CJIOBaMH «JOJIXKHO OBITH OTKa3aHO»,
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— B 1. 3 cr. 36 3akoHa P®D 1993 r. cnoBa «MoXeT OBITH OTKa3aHO» 3aMEHUTH
CJIOBAMH «JOJIKHO OBITH OTKA3aHOY.

Honoxennss Hero-Mopkekoit konBenmun 1958 r. chOpMYIHPOBAHB TaKHM
o0pa3oM, 4TO JAIOT BO3MOXKHOCTh WHTEPIPETUPOBATH UX C MPSIMO MPOTHBOMOIOKHBIX
MO3UIIMHI, B pe3yJIbTaTe Yero B MPABONPUMEHUTEIBHON MPAKTUKE MOSBISIOTCA CIy4yau
WCIIOJTHEHUSI OTMEHEHHBIX apOUTpaXHBIX pelieHuil. Bo3HuKaeT HeoO0X0aUMOCTh
YCTAHOBUTH YETKHUE MOJT0KEHUS, MPETYCMAaTPUBAIOIIKE, YTO B MPU3HAHUY U IPUBEJCHUU
B UCIIOJTHEHHWE WHOCTPAHHOI'O apOUTPa)KHOTO PEIICHUs JOJDKHO ObITh OTKa3aHO, €Clu
pelieHre OblI0 OTMEHEHO 10 MECTY €ro BbhiHeceHus. [10/100HbIe MOI0KEHUS MOTYT OBITh
BBEJICHBI B JICHCTBYIOIIEE IPABOBOE PErYJIMPOBAHUE ITYyTEM MIPUHATHS TOMOTHUTEIHLHOTO
nporokona K Hbio-Mopkckoit koHBeHmuu 1958 r. 1uGO 3aKIIOYEHHS HOBOTO
MEXKIyHApOJHOTO JIOrOBOpa O MPU3HAHUHU U MIPUBEJICHUHU B UCIIOJHEHHE WHOCTPAHHOTO
apOUTPAXKHOTO PEIICHUS BMECTO HB}O—fIOpKCKOI?I KOHBeHIMU 1958 T.

[Tomumo »3TOro, paboTa MO YCOBEPIIEHCTBOBAHUIO IPABOBOIO MEXaHHM3Ma
MPU3HAHUS U TPUBEICHHS] B UCIOJHEHHE apOUTPaKHOTO PEIICHHS, OTMEHEHHOTO IO
MECTy €ro BBIHECEHHUS, MOXET ObITh MpPOBEJEHA B paMKax HWHTErPAMOHHBIX
oObenuHeHui. B nuccepranuu npeaioxkeHo peain30BaTh MOI00HBIA BApUaHT B paMKax
EBpa3uiickoro = 3KOHOMHMYECKOro  coro3a. IlpuHATHE  Trpymnmol  rocygapcTB
JIOTIOJHATENBHOr0 MpoTOKoda Kk Hero-Mopkckoii kouBeHimu 1958 . miam HOBOX
KOHBEHIIMH MOKET CTaTh 00Pa3IloM YperyIMpoBaHus BOIIpoca 00 0TKa3e B MPU3HAHUU U
MPUBEJCHUN B WCIOJHEHWE OTMEHEHHBIX apOUTPAKHBIX PEIICHUN JISI OCTAIBHBIX

rocysiapctB — yyacTHUKOB Hrro-Mopkckoi konBeHnu 1958 r.
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Introduction

Relevance of the research topic. International commercial arbitration is a widely
demanded in practice institution for the resolution of disputes arising between parties to
international commercial transactions. In the vast majority of cases the parties to cross-
border relations when disputes arise between them apply not to state courts, but to
international commercial arbitrations. This is determined, on the one hand, by the
isolation of arbitration from the state system of dispute resolution, less formalized
arbitration in comparison with state courts, and, on the other hand, by the effectively
functioning system of recognition and enforcement of arbitration awards rendered in a
foreign country.

A number of international and national acts are aimed at legal regulation of
relations concerning the recognition and enforcement of foreign arbitral awards: the
Convention on the Recognition and Enforcement of Foreign Arbitral Awards of June 10,
1958 (hereinafter - the New York Convention 1958)!, European Convention on
International Commercial Arbitration of April 21, 1961 (hereinafter European
Convention 1961)2, The Inter-American Convention on International Commercial
Arbitration of January 30, 1975 (hereinafter referred to as the Panama Convention
1975)3, UNCITRAL Model Law on International Commercial Arbitration, 21 June 1985
(hereinafter the UNCITRAL Model Law 1985)* and the national laws on arbitration
adopted on its basis, etc.

As a universal international treaty with the widest possible participation®, the 1958
New York Convention has become the centerpiece of the legal regime for the

enforcement of arbitral awards abroad. Its main purpose is to enforce foreign arbitral

! United Nations Convention on the Recognition and Enforcement of Foreign Arbitral Awards 1958: International
Treaty of June 10, 1958 // Bulletin of the Supreme Arbitration Court of the Russian Federation. 1993. Ne 8.

2 European Convention on International Commercial Arbitration of 21 April 1961 // Bulletin of the Supreme
Arbitration Court of the Russian Federation. 1993. Ne 10.

% Inter-American Convention on international commercial arbitration (concluded at Panama City on 30 January
1975) // United Nations Treaty Series. 1986. VVol. 1438, 1-24384, No 24384. P. 248-262.

4 UNCITRAL Model Law on International Commercial Arbitration of 21.06.1985 [Electronic resource]. URL:
http://www.uncitral.org/pdf/russian/texts/arbitration/ml-arb/07-87000_Ebook.pdf (accessed 11.09.2022).

5 There are currently 172 States parties to the 1958 New York Convention (Status of Texts: Convention on the
Recognition and  Enforcement of Foreign  Arbitral  Awards, 1958. [Electronic  resource]. URL:
https://uncitral.un.org/ru/texts/arbitration/conventions/foreign_arbitral_awards/status2 (date of reference: 14.12.2022)).
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awards in the legal systems of member states in the same manner as their domestic arbitral
awards.

The recognition and enforcement of foreign arbitral awards under the 1958 New
York Convention has been going on for over sixty years. During this time several
problems related to the application of this international treaty have been revealed. One of
such problems is the increasing number of cases of recognition and enforcement of
foreign arbitral awards annulled in the place where they were made.

The New York Convention of 1958 does not contain clear provisions on this issue,
which leads to its contradictory interpretation and, as a result, to the absence of a uniform
approach in law enforcement practice with regard to enforcement of annulled arbitral
awards. In some cases, state courts recognize and enforce a foreign arbitral award that
has been cancelled in the place where it was made, while in other cases they refuse to
enforce such an award.

The relevance of the study undertaken is due to the following circumstances:

First, a situation in which an annulled arbitral award is recognized and enforced in
one state and not in another undermines the status of arbitration as an effective means of
dispute resolution.

Secondly, it is necessary to ensure stability in resolving cross-border disputes in
international commercial arbitration (hereinafter - ICA) through the effective interaction
of national legal systems, which should not create different titles (other legal effects) to
the same act, as well as to protect the rights and legitimate interests of its participants.

Thirdly, the question of recognition and enforcement of judgments of the ICA
quashed at the place where they were rendered has been a matter of debate for many
years. The 1958 New York Convention does not clearly regulate this issue and, as a result,
the jurisprudence of different states is contradictory. The need to improve the provisions
of the 1958 New York Convention and to overcome their contradictory interpretation has

been repeatedly noted®.

6 Bird R.C. Enforcement of Annulled Arbitration Awards: A Company Perspective and an Evaluation of a New
York Convention // North Carolina Journal of International Law. 2012. Vol. 37. No. 4. P. 1053; Matveeva A.l. Enforcement
of annulled foreign arbitral awards: welcome development or pathway to uncertainty? // International Justice. 2016. Ne 3
(19). P. 36 et al.
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Fourth, from a scientific and practical point of view, the question of how an
international legal regulation of the status of annulled arbitral awards can be established
must be resolved.

Enforcement of a foreign arbitral award set aside at the place where it was rendered
has the following negative consequences:

First, the recognition and enforcement of an arbitral award annulled at the place
where it was rendered does not ensure the rights and interests of one of the parties to the
arbitration proceedings, and in some cases both parties.

Second, the enforcement of annulled arbitral awards may lead to the violation of a
number of principles of international civil procedure - legal certainty, lis pendens, res
judicata, as well as one of the basic principles of international law pacta sunt servanda.

Third, ignoring a state court's decision to set aside an arbitral award and enforcing
such an award in a foreign state is disrespectful of the legal system of the state where the
award was set aside. Moreover, such a situation may lead to a violation of the principle
of international comity, which, as some scholars suggest, (T.N. Neshataeva’), includes
respect for foreign legal systems, including law and law enforcement.

Fourthly, the enforcement of the annulled arbitral award violates the legal logic of
the mechanism of recognition and enforcement of foreign arbitral awards established in
the 1958 New York Convention. Article V, paragraph 1 (e) of this Convention provides
that the enforcement of an arbitral award annulled by the competent authority in the place
where it was made may be refused. Since the New York Convention of 1958 provides for
the competent authority to set aside an arbitral award, the consequences of the exercise
of such authority must be respected by all States — parties to this international treaty.

Fifth, the free cross-border flow of arbitral awards is impaired. If an award is set
aside, the parties can refer the dispute back to arbitration on the basis of an existing
arbitration clause, which may result in a new award being made by the arbitral tribunal.
In this case, it is possible that the annulled arbitral award has already been enforced in a
State. If a second award is filed with a state court in the same state for enforcement,

enforcement of that award will be refused based on the principle of res judicata.

" Neshataeva T.N. Lessons of judicial practice on human rights: European and Russian experience. M., 2007. P. 24.
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The above shows that the problem of the status of annulled arbitral awards requires
scientific understanding, as well as a detailed and thoroughly thought-out legal regulation.
Degree of development of the topic. Degree of development of the topic. Execution
of an annulled arbitral award has already become the subject of a special study in a PhD
thesis by D. G. Golsky® and the monograph published on its basis®. As a result of his
work, D.G. Golsky concluded that an annulled arbitral award may be recognized and
enforced in another State. The author of this dissertation research does not agree with the
arguments and conclusions of D.G. Golsky and offers an opposite solution to the question.
The Dutch professor A. van den Berg also analyzes the recognition and
enforcement in a foreign country of an annulled arbitral award. Like the author of this
paper, he is of the opinion that annulled arbitral awards should not be enforced. Moreover,
he has proactively developed the Preliminary Draft Convention on International
Enforcement of Arbitration Agreements and Awards: "The Miami Project"*°. Professor
A. van den Berg proposes to adopt a new international treaty based on this draft, which
would replace the 1958 New York Convention. The author of this paper proposes a
different regulation from the one presented in this draft regarding the grounds for setting
aside an arbitral award, and also considers ways to improve the mechanism for
enforcement of arbitral awards, which can already be implemented in practice.

Some aspects of the recognition and enforcement of foreign arbitral awards
annulled at the place of rendering have been studied by domestic scientists, in particular,
B.R. Karabelnikov, D.V. Matveeva, V.V. Plekhanov, S.V. Usoskin, V.V. Yarkov. The
authors of the present paper are the authors of the Russian Academy of Sciences, and also
foreign ones, such as G.B. Born, W. Park, G.K. Petrochilos, J. Paulsson, P. Sanders, M.D.
Sleter.

8 Golsky D.G. Recognition and enforcement of the arbitration awards cancelled by the court of the place of their
pronouncement: Ph. Kand. jur. sci. / D.G. Golsky. M., 2017. 184 p. (Dissertation was defended on specialty 12.00.15 - civil
process; arbitration process).

% Golsky D.G. Recognition and enforcement of arbitral awards annulled by the court of their issuance : a monograph.
2022. 160 p.

10 preliminary Draft Convention on the International Enforcement of Arbitration Agreements and Awards: «the
Miami Draft» [Electronic resource] I New York Acrbitration Convention. URL:
https://www.newyorkconvention.org/draft+convention (date of access: 01.12.2022).



9

The issue of the enforcement of an annulled arbitral award also touches upon a
broader problem - the legal nature of international commercial arbitration and its awards.
The status of ICAC decisions in the legal systems of states was considered in the works
of domestic scientists: L.P. Anufrieva, S.V. Bakhin, L.N. Galenskaya, A.S. Komarov,
S.N. Lebedev, V.A. Musin, G.V. Sevastyanov, O.Yu. Skvortsov; and foreign, such as E.
Gayar, B. Goldman, R. Good, F.A. Mann, J. Paulsson, P. Sanders. The analysis of the
powers of the state court in relation to arbitral awards are devoted to the works of A.
Belohlavek, A.S. Kurochkin, O.Yu. Skvortsov.

The object of the study are legal relations arising in the process of recognition and
enforcement in a foreign state of an international commercial arbitration award, annulled
at the place of its rendering.

The subject of the study is the provisions of international legal acts governing the
recognition and enforcement of foreign arbitral awards; the norms of international treaties
and other international instruments on the enforcement of foreign arbitral awards; the
norms of the national legislation of different states, establishing the grounds for setting
aside arbitral awards and provisions for refusal to enforce arbitral awards; scientific-
theoretical provisions on the status of arbitral awards in the legal systems of States; the
law enforcement practice of States regarding the recognition and enforcement of annulled
foreign arbitral awards; the legal consequences of the recognition and enforcement in a
foreign country of an international commercial arbitration award, annulled at the place of
its making.

Aims and objectives of the study. The purpose of this dissertation research is to
determine the legal status of the cancelled foreign arbitral award and ways to establish a
uniform regulation of the denial of recognition and enforcement of the cancelled foreign
arbitral award.

To achieve this goal, the author set the following tasks:

— investigate the legal nature of arbitral award and the place of arbitral award in
national legal systems;

— analyze the provisions of the 1958 New York Convention relating to the

enforcement of annulled arbitral awards: examine the history of the 1958 New York
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Convention, define its purpose, interpret Article V of the 1958 New York Convention, as
well as provisions of other international legal instruments governing the refusal to
recognize and enforce arbitral awards annulled at the place of its making;

— investigate on what grounds an arbitral award may be set aside for the purpose of
denying recognition and enforcement of such an award,;

— analyze the legal consequences of the execution of annulled foreign arbitral
awards in the Russian Federation and foreign countries;

— consider amending the 1958 New York Convention or adopting a new
convention.

Regulatory and legal framework of the study. The legislative base for this work is
formed by international treaties, in particular the New York Convention of 1958, the
European Convention of 1961, the Panama Convention of 1975, model acts (for example,
the UNCITRAL Arbitration Rules 1976, the UNCITRAL Model Law 1985), documents
of the International Council for Commercial Arbitration and UNCITRAL on the
interpretation of the New York Convention of 1958, the Russian Federation and foreign
countries legislation.

Empirical basis of the research. The jurisprudence of Russian and foreign judicial
institutions was analyzed in terms of the recognition and enforcement of foreign arbitral
awards annulled at the place where they were rendered.

Theoretical foundations of the study. During the research the author used the
works of domestic scientists: L.P. Anufrieva, A.V. Asoskov, M.P. Bardina, S.V. Bakhin,
M.M. Boguslavski, N.G. Vilkova, L.N. Galenskaya, I.P. Greshnikov, N.Yu. Erpyleva,
R.O. Zykov, V.A. Kabatov, E.V. Kabatova, B.R. Karabelnikov, A.S. Komarov, S.V.
Krokhalev, A.S. Kurochkin, V.V. Lazarev, S.N. Lebedev, D.V. Litvinsky, Y.E.
Monastyrsky, A.l. Muranov, V.A. Musin, T.N. Neshataeva, M.Y. Savransky, G.V.
Sevastyanov, O.Yu. Skvortsov, R.A. Traspov, R.M. Khodykin, V.M. Shumilov, V.V.
Yarkov et al. The author also referred to the works of foreign specialists, such as G.B.
Born, A. Belohlavek, A. Van den Berg, W. Wieder, P. Wilinski, H.G. Garavi, E. Gaillard,
B. Goldman, R. Goode, D.M. Julian, F.A. Mann, K. Sacks, P. Sanders, W. Park, J.

Paulsson, F. Fouchard, etc.
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Scientific novelty. For the first time in the domestic legal science it has been
systematically substantiated that the recognition and enforcement in a foreign state of an
arbitral award annulled at the place of its making should be denied. It has been proved
that the enforcement of a foreign arbitral award annulled at the place of its rendering
undermines the authority of the court and the legal system of the state where the arbitral
award was annulled, violates the rights and legitimate interests of the participants in the
arbitral proceedings, contrary to the most important principles of international civil
procedure and international law - legal certainty, lis pendens, res judicata, and pacta sunt
servanda.

In addition, the scientific novelty of the study lies in the fact that the author, for the
first time:

— It has been held that the recognition and enforcement in a foreign State of an
arbitral award annulled in the place where it was rendered is contrary to the purposes of
the 1958 New York Convention;

— proved that the arbitral award and judicial acts issued in respect thereof,
including the decision to set aside the arbitral award, form a unified system, each element
of which must be recognized in a foreign state when considering an application for
recognition and enforcement of a foreign arbitral award;

— a detailed analysis of the consequences of recognition and enforcement of a
foreign arbitral award annulled at the place of rendering; it is substantiated that annulled
arbitral awards should not be recognized and enforced in any state;

— found that the provisions of Russian law regarding the refusal to recognize and
enforce a foreign arbitral award annulled at the place where it was rendered are
inconsistent; it is proposed to make specific amendments to Russian law aimed at
eliminating these contradictions;

— the need for a unified international legal regulation of the status of annulled
arbitral awards is substantiated,

— various options for legal regulation of the procedure for refusal to recognize and

enforce a foreign arbitral award annulled at the place of rendering have been proposed.
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Methodology and methods of research. During the study a set of general scientific
methods of knowledge (analysis and synthesis, induction and deduction, generalization)
and specific scientific methods (formal-logical, formal-legal, comparative-legal and the
method of legal prediction) were used. The selected methods made it possible to conduct
a systematic analysis of the normative regulation and law enforcement practice on the
issue of recognition and enforcement of foreign arbitral awards annulled at the place of
their rendering, as well as to identify the negative consequences of recognition and
enforcement of such awards.

Provisions made for the defense.

1. The recognition and enforcement of an international commercial arbitration
award rendered in a foreign state and overturned by a state court there actually
undermines the status of the arbitral award and indirectly the entire system of acts aimed
at regulating the activities of international commercial arbitration and the enforcement of
its decisions. Equally, such actions are to the detriment of the authority of the state court
of the place of the dispute and nullify its power to promote and control international
commercial arbitration. In this situation, the court at the place of recognition and
enforcement of the international commercial arbitration award shall review the decision
of the foreign court, which is legally authorized to rule on the arbitral award. In this case,
it turns out that the arbitration decision is legally binding, and the verdict of the state court
with respect to this decision is ignored. Since a state court has been granted the right to
set aside an international commercial arbitration award, its verdict should be as binding
as the decision of the international commercial arbitration tribunal in respect of which it
IS rendered.

2. A situation in which some states recognize a foreign court's decision to set aside
an arbitral award, while others disavow it, leads to legal instability, which cannot but
affect the entire system of cross-border movement of arbitral awards formed by the states.
It is quite obvious that, modeling a unified system of legal regulation of the recognition
and enforcement of foreign arbitral awards, the States did not intend to authorize such
duality in relation to the status of international commercial arbitration awards. This

situation is caused by imprecise wording in the text of the New York Convention 1958,
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but international law suggests that when interpreting an international treaty, one must be
guided by the object and purpose set forth therein, i.e. the need to establish what was the
intention of the states. The paper submitted for defense substantiates that the states did
not intend to establish the enforceability of annulled decisions of international
commercial arbitration.

3. The recognition and enforcement of a foreign arbitral award annulled at the place
where it was made leads to a violation of the principle of legal certainty, which does not
ensure the rights and legitimate interests of one of the parties to the arbitration
proceedings, and in some cases both. A party who has obtained a reversal of an arbitral
award may find that one state that denies recognition and enforcement of a reversed award
will have its rights respected, while another will not.

4. Legal science has developed the concept that arbitration is an alternative to court
proceedings to resolve a dispute. This concept has been incorporated into national law.
According to this concept, an arbitral award must have the same legal effect on the parties
to a dispute as a judicial award, namely, an arbitral award must entail for the parties the
same protection of their rights as a judicial decision guarantees. The situation in which
an arbitral award in one State is set aside and enforced in another State calls into question
the thesis that an arbitral award is alternative to a judicial award.

5. The annulment of an arbitral award may lead to a paradoxical situation in which
the disputants may reapply to arbitration on the basis of the existing arbitration clause.
Re-examination of a dispute may lead to an award that is not only inconsistent with the
original award, but even the opposite of it. Attempting to enforce a second arbitration
award could lead to a situation in which there are inconsistent judgments in the same case.
A state court may refuse to enforce a second award on the basis of the principle of res
judicata because the original award that was annulled in the place where it was rendered
has already been enforced in that state. However, such a waiver violates the New York
Convention 1958 and, consequently, violates the principle of pacta sunt servanda.

6. The enforcement of the annulled arbitral award violates the legal logic of the
recognition and enforcement of foreign arbitral awards, which follows from the meaning

and purpose of the New York Convention 1958, the European Convention 1961, and the
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UNCITRAL Model Law 1985. The arbitral award and the acts adopted in respect of that
award form an interrelated system with a clear hierarchy of elements. This system must
include:
— arbitration clause between the parties;
— the award rendered by the arbitral tribunal on the basis of this arbitration clause;
— the decision of a state court with respect to the award in question.
This court may make one of the following decisions:
a) to set aside the arbitral award,;
b) to refuse to set aside the arbitral award;
C) to issue a writ of execution for compulsory enforcement of an arbitral award;
d) to refuse to issue a writ of execution for compulsory enforcement of an arbitral award**.

Whatever verdict a state court renders on an arbitration award is an integral part of
the proceedings between the parties. This is a unified system, and it is, in all of its
components, binding on the courts of foreign countries in which the question of
enforcement of an arbitral award is raised. According to the New York Convention of
1958, all elements of the above system must be recognized as a whole and taken into
account by a state court when considering an application for recognition and enforcement
of a foreign arbitral award.

The above system must include a fourth element:

— the decision of a state court in the place where the foreign arbitral award is to be
enforced.

The said court may make one of the following decisions:
a) on recognition and enforcement of a foreign arbitral award;
b) on refusal to recognize and enforce a foreign arbitral award*2.

7. In some states, courts adopt the so-called concept of delocalization of arbitration;
accordingly, in these legal orders, the annulled arbitral award is enforced. However, this

approach is inconsistent with the international legal acts governing arbitration, which

UThe system we propose may also include decisions of higher courts in cases where the original decision
was challenged in higher instances.

12 The system we propose may also include decisions of higher courts in cases where the original decision
was challenged in higher instances.
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suggest that an international commercial arbitration award cannot exist and give rise to
rights and obligations for the parties to a dispute outside the connection with one or more
legal systems. First, the arbitral award is part of the legal system of the state of the place
of arbitration. It is in the State where the award is made that a party to the dispute has the
right to apply to have the award set aside. Secondly, the arbitral award is part of the legal
system of the states where it will be recognized and enforced. If an arbitral award is
enforced, the state court thereby incorporates it into the state's legal system, giving it legal
force.

8. An arbitral award shall be set aside by a state court of the place where the award
was made, within the limits of the authority conferred upon it. If an award is set aside, it
ceases to exist as such and may have no legal effect in any State. In such a case, a court
of a foreign state, respecting the principles of legal certainty, lis pendens, res judicata,
pacta sunt servanda, must refuse to recognize and enforce an arbitral award annulled in
the place where it was made.

9. The provisions of Russian legislation contain imprecise and contradictory
wording with respect to the refusal to recognize and enforce a foreign arbitral award. It is
offered to make the following changes to the Russian legislation:

— part 3 of Art. 244 of the Arbitration Procedural Code shall be amended to read as
follows: "The arbitral court shall refuse to recognize and enforce in whole or in part a
foreign arbitral award on the grounds stipulated by the Law on International Commercial
Arbitration for refusal to recognize or enforce an arbitral award, unless otherwise
provided for in an international treaty of the Russian Federation";

—in part 1 of Art. 417 of the Civil Procedure Code the words "may be refused"
replaced by the words "must be refused";

—in part 1 of Art. 36 of the Law of the Russian Federation of 1993 the words "may
be refused" are replaced by the words "must be refused";

—in part 3 of Art. 36 of the Law of the Russian Federation of 1993 the words "may
be refused" are replaced by the words "must be refused".

10. The provisions of the New York Convention 1958 are formulated in such a way

that they may be interpreted from directly opposite positions, which results in cases of
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execution of annulled arbitral awards in law-enforcement practice. There is a need to
establish clear legal prescriptions stipulating that recognition and enforcement of a
foreign arbitral award must be denied if the award has been set aside at the place where
it was made. Such provisions could be introduced into the current international legal
framework through the adoption of an additional protocol to the New York Convention
1958 or the conclusion of a new international treaty on the recognition and enforcement
of foreign arbitral awards in place of the New York Convention1958. Work to improve
the legal mechanism for the recognition and enforcement of an arbitral award annulled at
the place of its rendering can be carried out within the framework of integration
associations.

Theoretical and practical significance of the work. The study of the issue of the
status of annulled arbitral awards allowed the author to address the broader legal issues
that predetermine its solution - the legal status of the ICA and the decisions it makes. The
author substantiates that the arbitral award becomes an integral part of the legal systems
of those states in which it is recognized and enforced. It follows that an arbitral award
annulled by a state court cannot create legal consequences, and a court decision on
annulment cannot be ignored in a foreign state when presenting the annulled arbitral
award for enforcement. The paper shows the inconsistency of the so-called concept of
delocalization of arbitration and focuses on the power of a state court to arbitrate. The
paper focuses on fundamental issues of interpretation of international treaties by the
example of the interpretation of the New York Convention 1958.

The practical value of the work lies in the fact that the author has proposed specific
formulations for the introduction of amendments to Russian legislation in terms of the
refusal to recognize and enforce a foreign arbitral award, annulled at the place of its
rendering, and also proposed options for improving the international legal mechanism of
recognition and enforcement of foreign arbitral awards.

Recommendations contained in the work can be used in practice by states,
intergovernmental and non-governmental organizations and bodies, and integration
associations in improving the legal mechanism of recognition and enforcement of foreign

arbitral awards.
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The results of this dissertation research may be useful to Russian and foreign courts
when considering an application for the recognition and enforcement of a foreign arbitral
award.

The provisions of the thesis research can be used in the educational process,
academic literature, in the process of teaching courses: "International Public Law",
"Private International Law", "International Commercial Arbitration” and other courses at
undergraduate, graduate and postgraduate courses.

Degree of validity and validation of the results. The reliability of the main
conclusions of the thesis research is confirmed by a comprehensive analysis of doctrinal
views, normative provisions and law enforcement practices of different states.

The results of this study were discussed at the International Law Department of St.
Petersburg State University.

The main conclusions of this work were contained in the scientific reports and
speeches at the National (All-Russian) Conference on Natural Sciences and Humanities
with International Participation "Science SPbU - 2020" (December 24, 2020),
International Conference on Natural Sciences and Humanities "Science SPbU - 2020"
(December 25, 2020), VII All-Russian Scientific and Practical Conference "Development
and Application of International Law and Private International Law" (March 25, 2021),
International scientific and practical conference "Kutafin Readings" (November 26,
2021), All-Russian Conference on Natural Sciences and Humanities with International
Participation "SPbSU Science - 2022" (November 21, 2022), Spring Intensive on
International Private Law at SPbSU (March 20-25, 2023).

The conclusions presented in the thesis have been published by the author in
scientific articles and abstracts.

Structure of the work. The dissertation consists of an introduction, four chapters,
a conclusion, and a list of references.

List of papers published by the author on the topic of the thesis.
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which the main scientific results of the thesis for the degree of candidate of sciences
should be published:
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/l International Law. 2022. Ne 4. P. 72-78.

Kurochkina E.M. Legal problems of enforcement of foreign arbitral awards set
aside at the place of arbitration // International Law. 2023. Ne 1. P. 40-49.

Publications in other scientific journals:
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Russian Federation // SPbSU Science - 2020. Collection of materials of the All-
Russian conference on natural sciences and humanities with international
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Chapter 1: Legal Problems of Recognition and Enforcement of Annulled Decisions

of International Commercial Arbitration

International Commercial Arbitration (hereinafter - ICA) is the most important and
popular institution of international civil proceedings. It acts as a tool for settling foreign
economic disputes of civil law nature and contributes to the harmonious development of
cross-border trade relations?3,

The use of arbitration as a mechanism for resolving cross-border disputes is
enhanced by a number of its advantages!. First, arbitration gives the parties the right to
influence the dispute procedure'®. Disputing parties have the ability to choose an
arbitration center, rules of arbitration, arbitrators, place of arbitration, language of
arbitration, etc.!®. Second, one of the main principles of arbitral procedure is the
independence and impartiality of arbitrators'’. M.Y. Savransky notes that the presence of
proper independence is a factor that provides the necessary confidence in arbitrators and
arbitration'®. Third, arbitration proceedings are confidential, allowing the parties to rely
on the protection of trade secrets'®. Fourth, the existence of specialized arbitrations (e.g.,
commercial, intellectual property, maritime, sports, etc.) allows qualified consideration
of a dispute in specialized areas®.

Moreover, in some cases, the arbitration procedure is the only one enforcing the

decision in a foreign state. Most states in the world are parties to the Convention on the

13 Erpyleva N.Yu. International commercial arbitration in international private law: problems and prospects of
modern development // Law and politics. 2004. Ne 4. P. 51.

14 Bardina M.P. The determination of the law applicable on the merits of the dispute by the international commercial
arbitration // State and Law. 2010. Ne 9. P.81. 170. Maslova S.V. Tends in the development of international legal
regulation of international and croos-boader relations in the field of public-private partnership : doctoral dissertation. Doctor
of Law. SPb., 2021. P. 302.

15 Belohlavek A.J., Karfikova M. Commercial Arbitration: Role and Place in the Globalization of Trade and
Economy // Public Service. 2019. Ne 1. P.90.

16 Erpyleva N.Yu. International Commercial Arbitration in Private International Law: Problems and Prospects of
Modern Development. Ibid.

17 Skvortsov O. The system of principles of arbitration court proceeding in the Russian Federation // Proceedings of
higher educational institutions. Law. 2004. Ne 2 (253). P. 140.

18 Savransky M.Y. Independence and impartiality of arbitrators: new international standards // Bulletin of
international commercial arbitration. 2016. Ne 2. P. 110.

19 Skvortsov O. The principle of confidentiality of arbitration and its relationship with related institutions of public
law // Bulletin of St. Petersburg University. 2014. Ser. 14. Vyp. 4. P. 182.

20 Talimonchik V.P. Concept of Arbitrage eligibility by WIPO arbitrage and intermediation center // Intellectual
Property. Industrial property. 2019. Ne 3. P. 20.
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Recognition and Enforcement of Foreign Arbitral Awards of June 10, 1958 (hereinafter
the 1958 New York Convention), which allows an arbitral award to be recognized and
enforced in a state other than the one where the award was made?. In turn, in order to
execute a judgment in a foreign country, there must be an international treaty between the
states that provides for the possibility of enforcing judgments related to the resolution of
commercial disputes, or the enshrinement in national law of the principle of reciprocity
in the enforcement of foreign judgments. In the absence of such mechanisms, it is
practically impossible to enforce a judgment in the territory of another state??.

The effective functioning of the ICA is ensured by coordinated international and
national regulation. The international community has succeeded in advancing on this
issue and regulating the status of arbitration and its decisions. First, the 1958 New York
Convention establishes the international legal framework for the mechanism of
recognition and enforcement of foreign arbitral awards. In the opinion of many arbitration
specialists this international treaty is one of the most successful examples of unification
in the field of private international law?®. Professor N.G. Vilkova points out that the
importance of the New York Convention of 1958 is to create a universally effective
mechanism for the implementation of arbitral awards almost everywhere in the world?,

Secondly, the European Convention on International Commercial Arbitration of 21
April 1961 (hereinafter - the European Convention 1961) regulates a number of issues
relating to the arbitration of cross-border commercial disputes. Professor N.Yu. Erpyleva
notes that "its provisions create guarantees of arbitration proceedings in accordance with

generally recognized international standards".?.

21 Status of Texts: Convention on the Recognition and Enforcement of Foreign Arbitral Awards, 1958. [Electronic
resource].  URL:  https://uncitral.un.org/ru/texts/arbitration/conventions/foreign_arbitral_awards/status2  (accessed
14.12.2022).

22 Karabelnikov B.R. International commercial arbitration : textbook. Moscow: Moscow Higher School of Social
and Economic Sciences, 2013. P.41.

23 Van den Berg A. J. The 1958 New York Convention revisited. Arbitral Tribunal or state courts: who must defer
to whom? ASA: BASEL, 2001. P. 126.

24 Vilkova N.G. The significance of the UN Convention on the Recognition and Enforcement of Foreign Arbitral
Awards of June 10, 1958 for the development of international commercial arbitration // Economy and Law. 2018. Ne 9 (500).
P. 104.

%5 Erpyleva N.Yu. International commercial arbitration: the legal basis of functioning // International Law. 2013. Ne
1.
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Thirdly, a special convention for Latin American states was adopted - the Inter-
American Convention on International Commercial Arbitration of January 30, 1975
(hereinafter referred to as the Panama Convention of 1975).2°. After signing the 1975
Panama Convention, the U.S. stated that its ratification would enable greater recognition
and enforcement of awards between countries in the Western Hemisphere?’.

Fourth, the UNCITRAL Model Law on International Commercial Arbitration of
June 21, 1985 (the 1985 UNCITRAL Model Law) was an important harmonization tool
for arbitration law in a number of states?®. Based on the 1985 UNCITRAL Model Law,
85 states have adopted national arbitration laws?®,

Fifth, the 1976 UNCITRAL Arbitration Rules® serve as a model for procedural
rules for many arbitration centers around the world. These rules are also used in ad hoc
arbitrations, when the parties to a foreign economic contract include it in the arbitration
clause®’. To improve the efficiency of arbitration, the 1976 UNCITRAL Arbitration Rules
were revised in 2010 and adopted in a new version®,

However, the existing regulation of the ICA does not allow one to conclude that
arbitration of disputes is exhaustively regulated. Regulatory provisions on the ICA are
periodically adjusted and supplemented. According to Professor P. Sanders, the
improvement of arbitration regulation is an ongoing process®3. Moreover, in the process

of implementing the adopted international instruments, it became clear that they have

% |nter-American Convention on international commercial arbitration (concluded at Panama City on 30 January
1975) // United Nations Treaty Series. 1986. Vol. 1438, 1-24384, No 24384. P. 248-262.

27 Reagan R. Address to the Senate on the Transfer of the Inter-American Convention on Commercial Arbitration
June 15, 1981 [Electronic resource]. URL: https://www.reaganlibrary.gov/archives/speech/message-senate-transmitting-
inter-american-convention-commercial-arbitration (accessed 14.09.2022).

28 Sanders P. Unity and Diversity in the Adoption of the Model Law // Arbitration International. 1995. Vol. 11. Issue
1.P. 36.

2 Status of texts: UNCITRAL Model Law on International Commercial Arbitration (1985), as amended in 2006.
[Electronic resource]. URL: https://uncitral.un.org/ru/texts/arbitration/modellaw/commercial_arbitration/status (date of
reference: 11.09.2022).

% UNCITRAL Arbitration Rules of 15 December 1976 [Electronic  resource]. URL:
https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/ru/arb-rules-r.pdf (accessed 11.09.2022).

31 Komarov A.S. New edition of the UNCITRAL Arbitration Rules in the context of modern international arbitration
practice // Bulletin of International Commercial Arbitration. 2011. Ne 1 (3). P. 40.

32 UNCITRAL  Arbitration Rules of 25 June 2010  [Electronic  resource].  URL:
https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/ru/arb-rules-revised-r.pdf (accessed 11.09.2022).

33 Sanders, P. Unity and Diversity in the Enactment of the Model Law. P. 36.
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gaps and shortcomings. One such problem is the recognition and enforcement of a foreign
arbitral award overturned at the place where it was rendered.

The provisions of the 1958 New York Convention allow for the recognition and
enforcement of an annulled arbitral award in a foreign country. In particular, article V (1)
(e) of the 1958 New York Convention provides that the recognition and enforcement of
an arbitral award may be refused if the award has been set aside by the competent
authority in the place where it was made (emphasis added).

The wording "may be" is often interpreted not as a court's obligation to refuse to
recognize and enforce an arbitral award that has been set aside, but as a court's right, i.e.
the court itself can decide whether or not to enforce such an award®. As a result, there is
no consistent approach in law enforcement practice - in some cases, state courts deny
recognition and enforcement of the annulled arbitral award?®, in other cases, they enforce
such awards®'.

The provisions of Art. "The provisions of Article V (1) (e) of the 1958 New York
Convention are not clearly regulated in terms of determining the competent authority
which shall carry out the setting aside of the arbitral award and in terms of the grounds
for setting aside an arbitral award in order to deny recognition and enforcement of the

arbitral award. These issues will be examined in detail in Chapter 2 of this work.

34 Mayer U.C. The Enforcement of Annulled Arbitral Awards: Towards a Uniform Judicial Interpretation of the
New York Convention // Uniform Law Review. 1998. Vol. 3, No. 2-3. P. 583-599; Baltag C. Article V(1)(e) of the New
York Convention: To Enforce or Not to Enforce Set Aside Arbitral Awards? // Journal of International Arbitration. 2022.
Vol. 39. No 3. P. 397-410.

% Cheng T. Celebrating the Fiftieth Anniversary of the New York Convention // 50 Years of the New York
Convention: ICCA International Arbitration Conference. 2009. P. 679-680.

36 Martin Spear v. Calzaturificio Tecnica, S.p.A., No. 86 CIV. 3447, United States, U.S. District Court, Southern
District of New York, October 22, 1999 [Electronic resource]. URL:
https://newyorkconvention1958.org/index.php?lvl=notice_display&id=1133&opac_view=6 (accessed 14.11.2022); Getma
International v. The Republic of Guinea, No 14-1616 (RBW), United States, U.S. District Court, District of Columbia, June
09, 2016 [Electronic resource]. URL:
https://newyorkconvention1958.org/index.php?lvi=notice_display&id=3832&opac_view=6 (accessed 14.11.2022); Diag
Human SE v. Czech Republic, No 17/02024, Hoge Raad der Nederlanden, 15 June 2018 [Electronic resource]. URL:
https://uitspraken.rechtspraak.nl/#!/details?id=ECLI:NL:HR:2018:918 (accessed 14.11.2022) et al.

37 Société Pabalk Ticaret Limited Sirketi c. Société Norsolor, No. 83-11.355, France, Court of Cassation, October
09, 1984 [Electronic resource]. URL: http://newyorkconvention1958.org/index.php?lvi=notice_display&id=118 (date of
reference: 01.10.2022); Hilmarton Ltd. v. Omnium de traitement et de valorisation - OTV, No 92-15.137, Cour de cassation
(French Court of Cassation), 23 March 1994 [Electronic resource]. URL:
https://newyorkconvention1958.org/index.php?lvi=notice_display&id=140 (date of reference: 14.11.2022); Rosneft v.
Yukos Capital S.a r.l., Netherlands, Parket bij de Hoge Raad, No. 09/02566, Supreme Court Advisory, June 25, 2010
[Electronic resource]. URL.: https://newyorkconvention1958.org/index.php?lvi=notice_display&id=4476&o0pac_view=2
(accessed 14.11.2022) et al.
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Moreover, in some cases the recognition and enforcement of an annulled arbitral
award is carried out by the courts on the basis of article VII (1) of the 1958 New York
Convention, which provides for the application of more favorable provisions of national
law than those set forth in the 1958 New York Convention.®® This approach is
implemented in the legal system of France, where as a ground for refusal of recognition
and enforcement of an arbitral award is not established such a ground as cancellation of
the arbitral award in the state where it was made®. The French courts therefore recognize
and enforce the annulment of arbitral awards, applying article VII, paragraph 1, of the
New York Convention of 1958. Article VII, paragraph 1, of the 1958 New York
Convention and its domestic law*.

However, we would suggest that the recognition and enforcement of a foreign
arbitral award annulled at the place where it was rendered is contrary to the meaning of
the 1958 New York Convention*!,

Moreover, at the time of the adoption of the 1958 New York Convention, law
enforcement practice was not aware of any cases of recognition and enforcement of a
foreign arbitral award annulled at the place where it was made. This circumstance
suggests that the drafters of the 1958 New York Convention could not have assumed that
an annulled arbitral award could be enforced in any State. At the same time, a similar
case arose in law enforcement practice. For the first time an annulled arbitral award was

recognized and enforced in France in 1984, As a result, state practice has begun to

38 Daradkeh L. Recognition and Enforcement of Foreign Commercial Arbitral Awards Relating to International
Commercial Disputes: Comparative Study (English and Jordanian Law): summ. of PhD thesis, Law // L. Daradkeh. UK,
2005. P. 203.

%  Code de procédure civile, Paris:  Dalloz. 2019  [Electronic  resource].  URL:
https://www.legifrance.gouv.fr/codes/section_Ic/LEGITEXT000006070716/LEGISCTA000023422185/#LEGISCTA0000
23422188 (date of access: 01.10.2022). Art. 1520, 1525.

40 Société Bargues Agro Industries v. Société Young Pecan Company, No 2003/09894, Cour d'appel de Paris,
France, 10 June 2004 [Electronic resource]. URL:
https://newyorkconvention1958.org/index.php?Ivi=notice_display&id=165 (date of access: 14.11.2022); Société Lesbats et
Fils v. M. Volker le docteur Grub, No 05/10887, Cour d'appel de Paris, France, 18 January 2007 [Electronic resource]. URL:
https://newyorkconvention1958.org/index.php?lvi=notice_display&id=175&opac_view=2 (date of access: 14.11.2022);
Société Egyptian General Petroleum Corporation (EGPC) v. Société National Gas Company, No. 10/16525, Cour d'appel de
Paris, France, 24 November 2011 [Electronic resource]. URL:
https://newyorkconvention1958.org/index.php?lvi=notice_display&id=396&opac_view=2 (date of access: 14.11.2022) and
others.

41 This thesis follows from the dissertator's analysis of the preparatory materials for the drafting and adoption of the
1958 New York Convention.

42 Société Pabalk Ticaret Limited Sirketi c. Société Norsolor.
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produce decisions providing for the recognition and enforcement of a foreign arbitral
award that has been set aside at the place where it was rendered®,

Enforcement of the annulled award leads to a violation of the rights of the parties
to the arbitral proceedings. First, in the State in which the award annulled at the place
where it was made will be recognized and enforced, the legal claims of the party who
sought annulment of the award will not be respected. Second, once an award is set aside,
the parties can refer the dispute back to arbitration on the basis of the existing arbitration
clause. As a result, the arbitral tribunal will make an award that may be the opposite of
the original award. The party in whose favor the second award is made will obviously
seek to enforce it in the states where the defendant has assets. At the same time, this party
may be faced with the fact that the recognition and enforcement of the arbitral award in
its favor will be denied, because the state will have already executed the original arbitral
award that was annulled. Law enforcement practice knows of such cases*.

It should be noted that a situation in which a court refuses to recognize and enforce
an arbitral award that has been set aside at the place where it was made, and enforces such
an award in another case, creates uncertainty in the outcome of the arbitration procedure®.
Professor A. van den Berg notes that the party in whose favor an arbitral award is rendered
may bring an action for recognition and enforcement of a foreign arbitral award in one
state and in another, until a court is found that satisfies the claim and enforces the annulled
arbitral award*®.

Arbitration as a mechanism for dispute resolution is characterized by high
efficiency, which is primarily due to the recognition and enforcement of arbitral awards*’.

Accordingly, the negative consequences arising from the enforcement of an award set

4 Gaillard E. The Enforcement of Awards Set Aside in the Country of Origin // ICSID Review. 1999. Vol. 14, Issue
1.pP.21.

4 See, e.g., Société OTV v. Société Hilmarton, Court of Cassation, France, 10 June 1997 // Yearbook Commercial
Aurbitration.1995. Vol. XX 1995. P. 663-665; Société PT Putrabali Adyamulia v. Société Rena Holding et Société Moguntia
Est Epices, No 05-18.053, France, Cour de Cassation, 29 June 2007 [Electronic resource]. URL:
http://newyorkconvention1958.org/index.php?lvl=notice_display&id=176 (date of access: 11.10.2022).

4 Polkinghorne M. Enforcement of Annulled Awards in France: The Sting in the Tail / International Construction
Law Review. 2008. Vol. 25. No. 1. P. 54-55.

46 \an den Berg A.J. The New York Arbitration Convention of 1958 // T.M.C. Asses Institute, The Hague. 1981. P.
355.

47 Lebedev S.N. Selected works on international commercial arbitration, international trade law, private international
law, private maritime law / Comp. A.l. Muranov. Moscow: Statute, 2009. P.56.
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aside at the place where it was rendered will adversely affect the status of cross-border
dispute resolution arbitration. We believe that the problem of execution of annulled
arbitral awards needs to be resolved. Consideration of the issue of recognition and
enforcement of an arbitral award annulled at the place of its rendering should begin with

the establishment of the status of an arbitral award.
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Chapter 2: International Commercial Arbitration and its Decisions: Legal Status

The problem of recognition and enforcement in a foreign state of arbitral awards,
including annulled arbitral awards, cannot be solved without determining the legal nature
of the ICA and the arbitral award “¢. The place of ICAs and arbitral awards in the legal
system of a state, the authority of a state court with respect to arbitration and arbitral
award, the consequences of setting aside an arbitral award by a state court at the place of
award - all this predetermines the answer to the question of the enforceability of set aside
foreign arbitral awards.

Let us first consider whether an award is part of the national legal order of a state.
In this study, the terms "legal order" and "state legal system" are used synonymously.

The in-depth study of law in terms of its systemic nature has led to the emergence
in legal science of such a concept as "legal system" (or "legal order"). At the same time,
the legal systems of individual states and international law, as a separate legal system, are
distinguished*. Most often, the legal system is interpreted as the totality of all legal
phenomena related to the national law of a certain state or international law. In 1993 the
notion "legal system" was included in the Constitution of the Russian Federation (part 4
of article 15)°°. Here it is established that the generally recognized principles and norms
of international law and international treaties of the Russian Federation are part of its
legal system. There are no further explanations about the composition of the legal system
of the Russian Federation either in the Constitution of the Russian Federation or in
Russian legislation.

Experts differ significantly in their opinions regarding the elements of the legal
system of Russia. Most of them are inclined to the view that the legal system consists of

three components: the law itself, legal understanding, and law enforcement. Professor

4 Teo K. To enforce or not to enforce annulled arbitral awards? // Kluwer Arbitration Blog. 2019 [Electronic
resource]. URL: http://arbitrationblog.kluwerarbitration.com/2010/10/07/the-miami-draft-the-good-twin-of-the-nyc/
(accessed 11.10.2022).

4 Nefedov B.I. Parity of international and national law: the problem of the development of intersystem formations:
... doctoral dissertation. D. in Law. M., 2012. P. 11; Shinkaretskaya G.G. International law in selecting rules to be applied in
Russia // State and Law. 2014. Ne 1. P.99.

50 Constitution of the Russian Federation: adopted by popular vote on December 12, 1993 with the amendments
approved during the nationwide voting on 01.07.2020 Electronic resource] // Official Internet-portal of legal information.
URL.: http://pravo.gov.ru/constitution/ (date of reference: 11.09.2022).
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S.V. Bakhin suggested adding a fourth element to this triad - the international obligations
of the Russian Federation, because they cannot be included either in the law, or in legal
understanding, or in law enforcement®.,

At the same time, for the purposes of this paper, we will consider the question of
whether the decisions of the ICA (both those in force in the Russian Federation and those
outside it) are part of the Russian legal system. As of today, this question has no
unequivocal answer. We must assume that if a foreign arbitral award is recognized and
enforced on the territory of the Russian Federation, such an award becomes an integral
part of the Russian legal system. A number of Russian specialists actually come to this
conclusion through reasoning about the precedence for a state court of a decision of the
ICA, including a foreign one. Considering the relationship of the ICA with the national
legal system, Professor S.V. Bakhin proposes to establish mutual prejudice of state court
decisions and decisions of the ICA®2, which, from our point of view, is quite reasonable.
If the decisions of state courts and arbitral tribunals are part of a state's legal system, it
would be logically difficult to explain a situation in which they would contain inconsistent
assessments of the same legal facts or the parties' claims. Professor V.V. Yarkov also
relates this issue to prejudice®.

Thus, it would seem that a recognized and enforced foreign arbitral award clearly
becomes part of the legal system of the State in which it is enforced. Of course, it would
be desirable that this provision be directly enshrined in a normative way, in our case - in
the legislation of the Russian Federation.

For a long time there has been a debate among scholars around the world as to the
place of an arbitral award in the national legal order®. Some express the view that the
arbitral award is a part of the legal system of the state. Others - supporters of the so-called

concept of delocalization of arbitration - argue that an arbitral award is in no way

51 Bakhin S.V. Unification of law and legal system of Russia // Generally recognized principles and norms of
international law, international treaties in practice of constitutional justice: materials of All-Russian meeting (Moscow,
December 24, 2002) / edited by M. A. Mityukov, S. V. Kabyshev, V. K. Bobrova and A. V. Sycheva. M., 2004. P. 96-103.

52 Belyakova Y.V., Bakhin S.V. State courts and international commercial arbitrations: issues of prejudice (Russian
doctrine and practice) // Journal of International Private Law. 2015. Ne 2 (88). P. 11.

58 Yarkov V.V. 129. Yarkov V.V. Legal facts in the civil process. M., 2012. P. 176-178.

54 Skvortsov O.Yu. Discussions on the legal nature of arbitration // Bulletin of International Commercial Arbitration.
2017. Ne 2(15). P. 56.
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connected with the national legal order, because arbitration is not a state body, it is an
independent institution, which has its own arbitration legal order.

Proponents of the first approach justify that arbitration and, as a consequence, its
award are related to the legal system of the state and make the following judgments. The
British scientist F.A. Mann believed that arbitration proceedings and arbitral award are
based on the legal system of the place of arbitration®, as a result of which "... each
arbitration is necessarily subject to the law of the respective state".%®. The scholar was of
the opinion that the connection of the arbitration with the national legal order in which it
Is situated makes it possible to ensure control over the arbitral proceedings and thereby
prevent any irregularities. Moreover, an arbitral award is not binding if it is not linked to
any system of national law®’.

The conclusions of F.A. Mann have been supported by other scientists. Thus,
American specialist A. Hirsch argues that arbitration is governed by certain national
legislation®8. According to Professor P. Saunders of the Netherlands, arbitration can exist
and be recognized only when it is based on national law governing this form of dispute
resolution®. Russian scientist I.P. Greshnikov notes that international commercial
arbitrations are elements of the legal system of a modern state®. British specialist R.
Goode believes that arbitration must operate within the legal system of a state®?.

American professor W. Park concludes that the state in which the arbitration is
located should exert some control over the arbitration proceedings and the interests of the

parties. An award, if procedural violations are found, may be set aside at the seat of

%5 Mann F.A. Lex Facit Arbitrum // International Arbitration. Liber amicorum for Martin Domke. The Hague, 1967.
P. 157.

%6 |bid. P. 162.

57 Ibid. P. 159.

%8 Hirsch A. The Place of Arbitration and the Lex Arbitri // Arbitration Journal. 1979. Vol. 34. P. 43.

% Sanders P. Quo Vadis Arbitration? Sixty Years of Arbitration Practice. The Hague: Kluwer law international,
1999. P. 248.

80 Greshnikov I.P. The concept and general characteristics of the decision of international commercial arbitration //
International commercial arbitration and private law issues : collection of articles / N.G. Vilkova, P.J. Greshnikov, A.P.
Sergeev [etc.] ; co. and ed. by I.P. Greshnikov. 2nd ed., revised and extended. Moscow : Statut, 2019. P. 25-78.

61 Goode R. The Role of the Lex Loci Arbitri in International Commercial Arbitration // Arbitration International.
2001. Vol. 17, Ne 1. P. 29.
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arbitration. W. Park also notes that a losing party should not be forced to litigate
procedural violations in an arbitration award in all states in which it has assets®2,

We dare to suggest that the approach in which arbitration and its decisions are
linked to the legal system of the state is predetermined in the current regulation of the
status of arbitration and its decisions at the international legal level and in the national
legislations of states. Thus, in the New York Convention of 1958 it is established that on
certain issues it is necessary to be guided by the national legislation. First, enforcement
of an arbitral award shall take place in accordance with the procedural rules of the State
in which its recognition and enforcement is sought (art. 111, art. V(2), art. VI). Secondly,
the provisions of paras. "a. and e. of article V (1) of the 1958 New York Convention lead
to the conclusion that arbitration and adjudication procedures are governed by national
arbitration law®3. Thirdly, article V (d) (1) of the 1958 New York Convention refers to
the law of the country where the arbitration took place. "Thirdly, article V (1) (d) of the
1958 New York Convention refers to the law of the country where the arbitration took
place.

The European Convention of 1961 also prescribes referring to national law: when
deciding on the existence or validity of an arbitration agreement on all issues except the
legal capacity of the parties (Art. VI, para. 2); when declaring an arbitral award null and
void (Art. IX).

Special attention should be paid to the 1985 UNCITRAL Model Law, which
ensures the unification of the arbitration procedure. On its basis national laws on
arbitration have been adopted in 85 states®. Moreover, some States, while not directly

incorporating the 1985 UNCITRAL Model Law into their legislation, have nevertheless

62 park W.W. The Lex Loci Arbitri and International Commercial Arbitration // The International and Comparative
Law Quarterly. 1983. Vol. 32, No. 1. P. 51

8 Van den Berg A.J. Some practical question concerning the 1958 New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards // Proceedings of the Congress of the United Nations Commission on International
Trade Law, New York 18-22 May 1992 (United Nations, New York, 1995). P. 215.

64 Status of texts: UNCITRAL Model Law on International Commercial Arbitration (1985), as amended in 2006.
[Electronic resource]. URL: https://uncitral.un.org/ru/texts/arbitration/modellaw/commercial_arbitration/status (date of
reference: 11.09.2022).
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used its provisions in drafting their national arbitration acts (e.g, Italy®®, Mongolia®®,
Potrugal®’ et al.).

The 1985 UNCITRAL Model Law establishes the procedure for the conclusion of
an arbitration agreement; the establishment, operation and competence of the ICA; the
powers of the courts to promote and control arbitration; and the procedure for the conduct
of arbitration proceedings and the award. It also regulates the grounds and procedure for
challenging an arbitral award and the procedure for recognition and enforcement of the
award.

On the basis of the UNCITRAL Model Law of 1985 special acts were adopted in
the national legislations. Thus, in the Russian Federation a special law was adopted - the
Law "On international commercial arbitration” July 7, 1993 (hereinafter - Law of the
Russian Federation of 1993),%® which reproduces almost verbatim the provisions of the
UNCITRAL Model Law of 1985. Moreover, the Russian legislation has been adjusted
and relevant provisions (e.g., provisions regulating the issues of interim measures,
challenging arbitral awards, enforcement of arbitral awards, etc.) have been introduced
into the sectoral codes - the Civil Procedural Code of the Russian Federation (hereinafter,
the Civil Procedural Code)®® u Arbitration Procedural Code of the Russian Federation
(hereinafter - Arbitration Procedural Code)™.

Among other things, a special Resolution of the Plenum of the Supreme Court of
the Russian Federation No. 53 of 10 December 2019 was adopted. "On performance by

the courts of the Russian Federation of facilitation and control functions in relation to

8 Codice di Procedura Civile of October 24, 1940, No. 1443 [Electronic resource]. URL:
https://www.gazzettaufficiale.it/sommario/codici/proceduraCivile (accessed 14.11.2022).

8 Law on Arbitration of 26 January 2017. Mongolia [Electronic  resource]. URL:
https://legalinfo.mn/mn/detail/15775 (date of access: 14.11.2022).

6 Portuguese  Voluntary  Arbitration Law  2011. Portugal [Electronic  resource].  URL:
https://nysba.org/NY SBA/Sections/International/Seasonal%20Meetings/Vienna%202014/Coursebook/Panel%2015/Portug
uese%20Lav-english.pdf (date of access: 14.11.2022).

% On International Commercial Arbitration: The Law of the Russian Federation of July 7, 1993 Ne 5338-1 //
Rossiyskaya Gazeta. 1993. Ne 156.

89 Civil Procedure Code of the Russian Federation: Federal Law of November 04, 2002 Ne 138-FZ // Sobranie
zakonodatelstva Rossiyskoy Federatsii. 2002. Ne 46. Art. 4532.

70 Arbitration Procedure Code of the Russian Federation [Electronic resource]: Federal law of July 24, 2002 Ne 95-
FZ /I Collection of Legislation of the Russian Federation. 2002 r. Ne 30. St. 3012.
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arbitration proceedings, international commercial arbitration"’t. Thus, in addition to a
separate law on arbitration, the national legislation of states may have other provisions
governing the activities of arbitration and enforcement of arbitral awards.

In international legal acts and norms of national legislation in addition to the above
provisions contains the concept of "the place of arbitration” (for example: items "d" of
paragraph 1 of Art. V of the New York Convention 1958, subparagraph "c" of paragraph
4 of article IV of the European Convention of 1961, Art. 20 of the UNCITRAL Model
Law in 1985, Art. 20 of the Law of 1993, etc.). In general terms, the place of arbitration’
means the legal attachment of arbitral proceedings to a state or its law?3. It would seem
that this establishes a link between arbitration and the legal system of the state.

Another argument justifying the relationship of arbitration to the national legal
order is the granting of so-called "facilitation and control” powers to state courts over
arbitration proceedings and the arbitral award. Thus, the scientific literature notes that the
establishment of supervisory authority over the activities of arbitration is due to the fact
that the ICA is a state-sanctioned private mechanism for resolving international
commercial disputes™. In doing so, the state court's authority over arbitration is viewed
as the exclusive nature of the state court's intervention in the arbitral procedure™.
Moreover, such powers are limited®, because a state court may exercise them only in
accordance with the procedure provided for in national law.

The courts' performance of facilitation and control functions is important for
arbitration. Professor A.S. Komarov believes that it is difficult to overestimate the role of

state courts in the activities of the ICA’’. Professor V.A. Musin believed that arbitration

L On the performance by the courts of the Russian Federation of facilitation and control over arbitration,
international commercial arbitration: Decision of the Plenum of the Supreme Court of the Russian Federation of December
10, 2019 Ne 53 // Rossiyskaya Gazeta. 2019. Ne 291.

2 The concept of "place of arbitration" will be discussed in more detail in paragraph 2 of Chapter 3 of this study.

3 International commercial arbitration: Textbook / Ed. by O.Yu. Skvortsov, M. Savransky, G.V. Sevastyanov. 2nd
ed. revised and extended. St. Petersburg: Autonomous Nonprofit Organization "Editorial Board of the Arbitration Court™;
M.: Statut, 2018. P. 571.

" Traspov R.A. Judicial control over arbitral consideration of international commercial disputes: Cand. Candidate
of jurisprudence. M., 2003. P. 3-4.

75 International commercial arbitration: Textbook. Skvortsov O.Yu., Savransky M.Y ., Sevastyanov G.V. P. 128.

76 Zykov R.O. International arbitration in Sweden: law and practice. M., 2014. P. 179.

7 Textbook of Alternative Dispute Resolution: Textbook of Alternative Dispute Resolution. Materials and practical
recommendations / Comp. Sevastyanov G.V. SPb., 2009. P. 278.
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could function properly only with the help of a state court’®. Professor T.N. Neshataeva
notes that for effective joint work of state courts and arbitration it is necessary to have a
mechanism to monitor the observance of the rights of the parties in arbitration
proceedings’.

A state court's power of assistance includes resolving issues relating to the
appointment of an arbitrator, termination of an arbitrator, and challenge of an arbitrator,
taking interim measures, assisting in obtaining evidence, securing evidence®. These
powers of a state court are regulated in the 1985 UNCITRAL Model Law, and are
reproduced in the national laws of states.

The exercise of supervisory authority over arbitration proceedings takes place
when determining the validity of an arbitration agreement or the competence of the
arbitral tribunal, over an arbitral award - when considering cases to set aside an award, to
issue a writ of execution to enforce an ICA award, as well as cases of recognition and
enforcement of a foreign arbitral award®. With regard to the power to control the arbitral
award in the Decree of the Constitutional Court of the Russian Federation of 26.05.2011
Ne 10-P noted that the procedure for issuing writ of execution for the enforcement of an
arbitral award involves checking for the proper (based on law) formation of the
arbitration, compliance with procedural guarantees of the rights of parties and compliance
with the fundamental principles of national law arbitration decision®?. A similar review is
carried out when an arbitral award is annulled, as well as the procedure for the recognition

and enforcement of a foreign arbitral award. It appears that these procedures thereby

8 Commentary to the Law of the Russian Federation "On International Commercial Arbitration™: article-by-article,
scientific and practical / Edited by A.S. Komarov, S.N. Lebedev, V.A. Musin / Comp. G.V. Sevastyanov. SPb.. ANO
"Editorial office of the magazine "Treteisky Sud" (The court of arbitration), 2007. P. 37.

9 Neshataeva T.N. Arbitration and state tribunals // Bulletin of Perm University. Juridical sciences. 2001. Ne 2. P.77.

8 See: Kurochkin S.A. State Courts in Arbitration and International Commercial Arbitration. M., 2008. P. 118.

81 Boguslavski M.M. Relationship of arbitration courts with state courts // International commercial arbitration:
modern problems and solutions: Collection of articles to the 75th anniversary of the International Commercial Arbitration
Court at the Chamber of Commerce and Industry of the Russian Federation / Ed. by A.S. Komarov. M., 2007. P. 67-74.

8 Decision of the Constitutional Court of the Russian Federation of 26.05.2011 Ne 10-P on the case of
constitutionality verification of the provisions of paragraph 1 of Article 11 of the Civil Code of the Russian Federation,
paragraph 2 of Article 1 of the Federal Law "On arbitration courts in the Russian Federation", Article 28 of the Federal Law
"On state registration of rights to immovable property and transactions with it," paragraph 1 of Article 33 and Article 51 of
the Federal Law "On mortgage (Pledge of Real Estate)" in connection with a request from the Supreme Arbitration Court of
the Russian Federation [Electronic resource] // Laws of the Russian Federation. June 06, 2011, Ne 23, Art. 3356. Item. 6.2.
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protect the rights of the parties to arbitration proceedings, as well as the public interests
of the state.

Note that control over the same arbitral award may be exercised by several national
courts in different States, and thus an arbitral award may undergo several stages of review
- first in the State in which it was rendered, and then in the States where it will be enforced.
And the state court will check not only the violations committed in making the arbitral
award, but also to establish the admissibility of its existence within the legal system of
the relevant state.

The power of a State court to set aside an arbitral award is confirmed by the
provisions of paras. "e" paragraph 1 of Art. V of the New York Convention 1958, Art. IX
of the European Convention of 1961, Art. 34 of the UNCITRAL Model Law of 1985, the
national legislation of States (for example, Art. 34 of the Russian Federation Law of 1993,
Art. 69 Arbitration act 1996 of Great Britain). The general rule is that®, a state court, in
considering an application to set aside an award, does not review the award on the
merits®. Professor V.V. Yarkov notes that a state court only examines whether the
arbitrators' authority to hear and decide a dispute has been exceeded, as well as to render
an award®,

The powers of the state court to control the arbitral award at the stage of recognition
and enforcement of foreign arbitral awards are established in article V of the New York
Convention of 1958, article I1X of the European Convention of 1961, article 36 of the
UNCITRAL Model Law of 1985, as well as in the provisions of the national legislation
of the state. These provisions allow state courts to deny recognition and enforcement of
an arbitral award in the territory of the relevant state in the presence of procedural
violations, as well as when establishing the non-arbitrability of a dispute or violations of
public policy.

The above provisions of international legal acts and national legislation show that

it is the national legal order that allows the activities of arbitration and the validity of

8 However, in some countries, such as the UK, the provisions of article 69 of the 1996 Arbitration Act provide that
a state court may review an arbitral award on questions of law unless the parties have agreed otherwise.

8 Yarkov V.V. Denial of Recognition and Enforcement of an International Arbitral Award in London (Continuation
of the Kaliningrad Case) // Bulletin of International Commercial Arbitration. 2007. Ne 2 (14). P. 71.

8 Yarkov V.V. Contesting the decision of international commercial arbitration // Law. 2008. Ne 1. P. 21.
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arbitral awards in its legal order. All of this shows that arbitration is tied to the legal
system of the state, and the same conclusion applies to an arbitral award.

According to Professor S.V. Bakhin, an arbitral award is part of the legal order of
the state in which it was made®. This thesis correlates with current international norms
and the norms of the national legislation of states. First, the state court of the place where
the award is made has exclusive power to set aside the award. Secondly, the state court
of the place where the award is made shall enforce the award in the territory of its state.

An arbitral award may enter not only into the legal system of the state in which it
was rendered, but also into the legal systems of other states®”. An arbitral award is
incorporated into the legal system of the State which enforces it through the procedure of
recognition and enforcement of a foreign arbitral award. Professor L.P. Anufrieva notes
that only in this way an arbitral award can generate rights and obligations for the
participants of arbitration proceedings in the territory of the relevant state®,

In connection with the above, it should be assumed that an international
commercial arbitration award cannot exist and give rise to rights and obligations for the
parties to a dispute outside the connection with one or more legal systems: the arbitral
award enters into the legal system of the State of the place of arbitration, as well as the
legal systems of those States in which it will be recognized and enforced®.

At the same time, of no small importance for the concept of the status of arbitration
and its decisions is a different approach to the question of the extent to which arbitration
is related to national legal systems. Currently, foreign and domestic specialists are
actively discussing the theory of arbitration's delocalization. Proponents of this theory
argue that arbitration and its decisions are not linked to any national legal order.

Thus, the French specialist B. Goldman defines arbitration as an arbitration, the

procedure of which may not apply national law, and the arbitral award is a decision made

8 Bakhin S.V. Prejudice: state courts and international commercial arbitrations (correlation of state and arbitration
jurisdictions) // Journal of International Private Law. 2015. Ne 3 (89). P. 45.

87 Ibid. P. 46.

8 Anufrieva L.P. Private International Law: In 3 vol. 3. Cross-border bankruptcies. International Commercial
Avrbitration. International Civil Procedure: Textbook. Moscow: BEK Publishing House, 2001. P. 380.

8 This conclusion is justified by the author of the dissertation in the publication: Kurochkina E.M. Legal problems
of enforcement of foreign arbitral awards set aside at the place of arbitration // International Law. 2023. Ne 1. P. 43.
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as a result of such a procedure®. The French expert F. Fouchard expressed the idea, as
one of the concepts of the ICA, that arbitration should be subject in all respects to
international norms, i.e. have a non-national character®. He believes that arbitration can
be organized and can operate without recourse to national law, and that the arbitral award
should not depend solely on state courts®,

Some French specialists are of the opinion that arbitration is not only autonomous
from any system of national law, but also has its own arbitration legal order®. At the same
time, scholars do not explain what the arbitration legal order is and how it relates to the
national one.

A number of specialists note that the delocalization of arbitration is aimed at
eliminating the control of state courts over the ICA and its decisions. American professor
J. Paulsson believes that the purpose of delocalization of the ICA is to take arbitration out
of the legal system of the place of arbitration®. E.V. Kabatova held a similar point of
view: "The main purpose of this theory is to reduce the influence of the law of the place
of arbitration on arbitration proceedings and their results"®. Britain professor D.M. Julian
concludes that the ICA should be free from national laws and the control of national
courts®. However, we dare suggest that the controlling power over arbitration should not
be ignored, since the courts' performance of controlling functions over arbitration serves
to assure the parties of due process and the enforcement of their rights®’.

Proponents of the theory of delocalization of arbitration believe that an arbitral

award set aside at the place where it was rendered may be recognized and enforced.
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French expert P. Mayer notes that the recognition and enforcement of an arbitral award
does not depend on the setting aside of the arbitral award by the state court at the place
where it was made®. American professor W. Park concluded that the delocalization of
arbitration is little more than a self-restriction of the state of arbitration venue in the
application of national procedural law, and suggests that arbitral awards are enforceable
notwithstanding their reversal at the place of adjudication®. V.V. Plekhanov and S.V.
Usoskin believe that the annulment of an arbitral award in one state should not make it
impossible to recognize and enforce that award in another state!®.

Some experts also believe that the delocalization of arbitration includes the
delocalization of its decisions!®. Thus, it is noted that an arbitral award is not related to
the legal order of the place where it was made, since it is binding on the parties regardless
of its recognition, and is related only to the legal order of the State in whose territory it is
enforced, since only in this legal order does an arbitral award have legal consequences. It
should be noted that this thesis is not true, because an arbitral award can be recognized
and enforced in the territory of the State in which it was rendered, which will undoubtedly
lead to legal consequences.

Proponents of the theory of delocalization of arbitration also hold the view that an
arbitral award should not be challenged in a state court of the place of arbitration because
that court has no interest in the arbitration and its outcome'%2. Accordingly, the possibility
of annulment of an arbitration award by a state court of the place of arbitration should be
excluded.

An attempt was made in Belgium to exclude from the national legislation a claim

for setting aside an arbitral award. Thus, in 1985, Belgian national legislation introduced
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a provision stipulating that an application to set aside an arbitral award may not be filed
with a state court unless a Belgian party was involved in the arbitration proceedings. This
has led to less frequent recourse by the parties to Belgian arbitrations. Professor A.
Belohlavek of the Czech Republic pointed out that the Belgian example clearly shows
that the ideas of delocalizing arbitration are not feasible, especially because states want
to maintain some control over arbitration!®,

Thus, the attempt to establish in practice a provision excluding the possibility to
apply to the court to set aside an arbitral award did not bring the expected result. Later,
the Belgian legislation was amended!®. Belgian law now establishes that if neither party
has a seat or place of business in Belgium, the parties in an arbitration agreement or
subsequent agreement may refuse to set aside an award'®. The national laws of a number
of states also provide for such provisions, for example, Turkey%, Switzerland!®’,
Sweden!®. In turn, in some states, regardless of whether one of the parties has a place of
residence or place of business in the place of arbitration, in their agreement may provide
that the arbitral award is not subject to reversal (e.g., Russia'®, France!!?).

It seems that national legislation should not establish a provision that provides for
the possibility to exclude the setting aside of an arbitral award at all. The current
international legal regulation of arbitration and its awards leads to the conclusion that the
state court of the place of arbitration is given the power to set aside the arbitral award. In

reviewing an application to set aside an arbitral award, a state court may find violations

103 Belohlavek A.J. Importance of the Seat of Arbitration in International Arbitration: Delocalization and
Denationalization of Arbitration as an Outdated Myth // Kluwer Law International. 2013. Vol. 31 Issue 2. P. 270.

104 vvan den Berg A.J. Should the Setting Aside of the Arbitral Award be Abolished? // ICSID Review. 2014. Vol.
29.P.14

195 L aw of 24 June 2013, modifying the Sixth part of the Judiciary Code (in force since 1 September 2013)
[Electronic resource]. URL:
https://newyorkconvention1958.org/index.php?lvi=cmspage&pageid=11&menu=563&opac_view=-1 (date of access:
01.10.2022). Art. 1717.

106 International Arbitration Law of 5 July 2001 No. 24453 [Electronic resource]. URL:
http://www.lawsturkey.com/law/international-arbitration-law-4686 (date of access: 01.10.2022). Art. 15.

107 Federal Act on Private International Law of 18 December 1987 (Status as of 1 July 2022) [Electronic resource].
URL: https://www.fedlex.admin.ch/eli/cc/1988/1776_1776_1776/en (date of access: 01.10.2022). Art. 192.

198 The Swedish Arbitration Act of 1999 [Electronic resource]. URL: https://sccarbitrationinstitute.se/en/resource-
library/legislation (date of access: 01.10.2022). Section 51.

109 |_aw of the Russian Federation of 1993, p. 1, art. 34.

10 Code de  procédure civile, Pariss  Dalloz. 2019  [Electronic  resource].  URL:
https://www.legifrance.gouv.fr/codes/section_Ic/LEGITEXT000006070716/LEGISCTA000023422185/#LEGISCTA0000
23422188 (date of access: 01.10.2022). Art. 1522.



38
of procedural rules or public policy in the arbitral proceedings and/or in the issuance of
the award, which serves the interests of the rule of law and the protection of the rights of
participants in the arbitral proceedings®?.

Some experts believe that the theory of delocalization of arbitration is not only a
theoretical concept, but is already being implemented in practice, for example, in
France!'?. Thus, in the French legal order, for the first time, an arbitral award that had
been set aside by a state court in the place where it was rendered was recognized and
enforced!®®. Subsequently, the enforcement of annulled arbitral awards in France has
become a characteristic feature of the French legal order!“.

French courts enforce an arbitral award that has been set aside by the state court in
the place where it was rendered, on the basis of its national law*®. Thus, article 1525 of
the French Code of Civil Procedure, with reference to article 1520 of this Act, regulates
the grounds for refusal to recognize and enforce a foreign arbitral award. Among the
envisaged grounds there is no ground providing for annulment of the arbitral award by
the state court at the place where it was made.

However, it should be noted that the New York Convention of 1958, to which
France!'®, among others, is a party, in article V establishes the grounds for refusal of
recognition and enforcement of an arbitral award. One of the grounds is the setting aside
of the arbitral award. However, French courts refer to article VII of the 1958 New York
Convention, which provides for the right to more favorable treatment, and conclude that

a court may not refuse to enforce an annulled arbitral award if its national law allows it*’.
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The French courts are thus of the view that annulled arbitral awards can be recognized
and enforced.

However, the French legal order does not embody all the characteristic features of
the concept of delocalization of arbitration: the national law retains the right to set aside
an arbitral award!®, From this we can conclude that, in the French legal order, the state
court exercises some supervisory powers over the activities of the arbitral tribunal,
without allowing the latter to be completely autonomous.

It appears that at present no national legal order treats the ICA as fully autonomous
from the legal system of the state. States try to preserve the regulation of arbitration and
its decisions!'®. In addition, legal doctrine notes that the concept of delocalization of
arbitration has some contradictions, and there is no detailed analysis of the consequences
of its implementation'%,

Moreover, the concept of delocalization of arbitration is not supported in some
States. For example, an English court decision indicated that the jurisprudence of England
does not recognize the concept of arbitral procedures floating in a transnational legal
order not connected to any municipal system of law!?,

It has been noted in the literature that «the concept of absolute autonomy of the
ICA from domestic legal systems, or, as it is more commonly referred to, «complete
delocalization» of arbitration, reflects a wishful thinking rather than a real one.»'?, It is
necessary to agree with this point of view. The provisions of the 1958 New York
Convention and the 1958 UNCITRAL Model Law enable the conclusion to be drawn
about the relationship between an arbitral award and the national legal order: a State court
may set aside an arbitral award on grounds determined by national law; a state court may

refuse to issue a writ of execution to enforce an arbitral award or to enforce a foreign
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arbitral award if it finds procedural violations in making the award, non-arbitrability of
the dispute or violation of public policy. Thus, the concept of delocalization of arbitration
cannot be implemented within the current legal regulation.

Accordingly, the next logical step should be the proposal by proponents of the
concept of delocalization of arbitration to change the existing system of international legal
and national regulation of the ICA. The 1958 New York Convention, the 1985
UNCITRAL Model Law, the 1976 UNCITRAL Arbitration Rules form a unified system
of legal regulations for the ICA. This means that a review of one of these acts in favor of
arbitral autonomy from the national legal order would require an adjustment of the other
components of the system as well'?3, But this is not enough, since the national legislation
of an overwhelming number of states is harmonized with these acts. We must assume that
the proponents of the concept of delocalization of arbitration do not bring their idea to its
logical conclusion, because they understand the impossibility of such a large-scale
transformation of the legal regulation.

In addition, the relationship between the arbitral award and the national legal order
stems from the history of arbitration. The ICA is a centuries-old way of resolving disputes
between parties involved in cross-border relations. The emergence of arbitration dates
back to ancient times'?*. In ancient Rome, arbitration and the enforcement of its decisions
were supported by state courts. Some categories of disputes could not be adjudicated by
arbitration, they had to be referred to a panel of state judges?®. This leads to the
conclusion that even in Roman civil procedure it was established that the state court
supports the arbitral award through its enforcement, as well as was assigned to the state
courts the exclusive competence to resolve disputes in certain categories of cases'?.

In the Middle Ages enforcement of arbitral awards was carried out by merchant

corporations. After the transition from the class to the capitalist system of economic
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Commercial Law in the Twenty-first Century; Proceedings of the Congress of the United Nations Commission of
International Trade Law (New York, 18-22 May 1992). New York, 1995. P. 220.

124 Karabelnikov B.R. International commercial arbitration. P. 21.

125 Neshataeva T.N. Court and arbitration: limits of privacy and publicity // Russian justice. 2010. Ne 10 (54). P. 15.

126 |pid. P. 16.
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management, this mechanism of enforcement of arbitral awards collapsed. This led to the
functioning of the system of state guaranteeing the enforcement of arbitral awards*?’.

For the cross-border movement of arbitral awards it was necessary to establish a
legal regulation at the international level. To this end, the 1923 Protocol on Arbitration
Clauses was adopted!?® and the Convention on the Enforcement of Foreign Arbitral
Awards of September 26, 1927 (hereinafter the 1927 Geneva Convention)'?,
Subsequently, due to the rapid pace of development of cross-border commercial turnover,
these documents were replaced by the New York Convention of 1958. This convention
was followed by the 1976 UNCITRAL Arbitration Rules and the 1985 UNCITRAL
Model Law.

The created system of the legal regulation of the activity of arbitration successfully
works and nowadays. However, in the process of application of the provisions of the
documents included in this system, problems have emerged. For example, the problem of
execution of annulled arbitral awards arose when in France a foreign arbitral award
annulled at the place of its making was recognized and executed®®. I'n the enforcement
of such decisions by French courts, it has been noted that an arbitral award is an
international decision that is not integrated into the legal order of a State, so that its legal
effect is preserved despite its annulment'®, and also that an ICCA award is an
international arbitral award which is not subject to any national legal order, its validity
must be assessed in light of the national provisions in the State in which the recognition
and enforcement of such an award is sought**2,

However, it seems that the annulment of an arbitral award by a state court should
lead to the termination of the validity of the arbitral award. Note that the binding nature

of an arbitral award derives from the will of the parties as expressed in the arbitration

127 Bakhin S.V. Prejudice: State Courts and International Commercial Arbitrations (Correlation of State and
Avrbitration Jurisdiction). P. 48.

128 Protocol on Arbitration Clauses: international treaty of September 24, 1923. [Electronic resource] URL:
https://www.newyorkconvention.org/other+relevant+conventions (date of access: 11.09.2022).

129 Convention on the execution of foreign arbitral awards: international treaty of September 26, 1927 [Electronic
resource] URL.: https://www.newyorkconvention.org/other+relevant+conventions (date of access: 11.09.2022).

130 Société Pabalk Ticaret Limited Sirketi c. Société Norsolor.

131 Hilmarton Ltd. v. Omnium de traitement et de valorisation — OTV.

132 Société PT Putrabali Adyamulia v. Société Rena Holding et Société Moguntia Est Epices.
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agreement*3, By entering into an arbitration agreement, the parties thereby abolish
consideration of their dispute in a state court, because the ICA is an alternative way to
resolve the dispute (a state court is not entitled to consider and decide the case if the
parties entered into an arbitration agreement)!34. As a result, instead of a judicial decision,
there will be an arbitral award, which should entail for the parties the same protection of
their rights as a judicial decision guarantees!®,

Protection of the rights of participants in arbitration proceedings includes the
possibility to enforce the arbitral award. As a general rule, an arbitral award is enforced
voluntarily (the parties, by concluding an arbitration agreement, undertake an obligation
to voluntarily enforce the arbitral award)'®. If an arbitral award is not executed
voluntarily, the state must enforce it. Thus, Professor L.N. Galenskaya notes that an
arbitral award is supported by the force of state coercion®?’.

Accordingly, if an arbitral award has been set aside by a state court, it will have no
legal effect. According to Professor A. van den Berg, awards that have been annulled in
the country where they were rendered no longer exist. It is impossible that an annulled
arbitral award can be "brought back to life" through enforcement under the 1958 New
York Convention. In this case, the general legal principle ex nihilo nil fit (from the Latin
"nothing comes out of nothing") applies!®,

A. van den Berg also notes that: "the arbitration and its award are, in the vast
majority of cases, the product of the legal regime governing arbitration at the seat of
arbitration. The court at the place of arbitration determines the validity of the award.
Where an ICA award has been set aside, it cannot be recognized and enforced in any

statel®,

133 |_ebedev S.N. International Commercial Arbitration. M., 1965. P. 21.

134 Bardina M.P. The sources of the regulation of the conduct of the proceedings of international commercial
arbitration // Proceedings of the Institute of State and Law of the Russian Academy of Sciences. M., 2017. T. 12. Ne 1. P. 45;
Mustill B. The History of International Commercial Arbitration. // Newman, Lawrence W., Hill Richard D. The leading
arbitra- tors' guide to international arbitration. 2nd ed. Huntington, N Juris Pub, 2008. P. 3-33.

135 This conclusion is justified by the author of the thesis in the publication: Kurochkina E.M. Legal regulation of
cross-border movement of arbitral awards // International Law. 2022. Ne 4. P. 75.

136 QOrlov V. Yarkov V. New Russian arbitration law // Kazan University Law Review. 2017. T. 2. Ne 3. P. 27.

137 Galenskaya L.N. Legal regulation of transnational relations. St. Petersburg: St. Petersburg University Press, 2022,
P. 47.

138 van den Berg A.J. Enforcement of annulled awards. The ICC International Court of Arbitration Bulletin. 1998,
Vol. 9, No. 1. P. 16.
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Professor P. Sanders held a similar view: if an arbitral award has been set aside at
the place where it was rendered, it no longer exists'*°. P. Sanders also believed that the
annulment of an arbitral award results in the denial of enforcement abroad because the
award ceases to have a legal existence!*!, Thus, the annulment of an arbitral award has
the effect of rendering the award null and void, which means that it will not be valid both
in the state in which it was annulled and in the states in which its enforcement will be
sought!42,

Moreover, this approach is supported by state jurisprudence. For example, in
Pemex v. Commisa, a Luxembourg state court, when considering an application for
recognition and enforcement of a foreign arbitral award, found that the foreign arbitral
award to be enforced had been set aside by the Mexican court in the place where it was
rendered. An arbitral award that has been annulled has no legal effect both in its place of
origin and in the state in which it is enforced*,

This issue is also reflected in the International Law Association's 2006 Final Report
on Res judicata and Arbitration (hereinafter the "Report™)!#4. Pursuant to this Report, in
order to have the effect of res judicata, an award must become final and binding at the
seat of arbitration. An award becomes so from the moment it cannot be challenged in the
state court at the place of arbitration (due to the expiration of the time limits for
challenges) or when a state court denies an application to set aside an award. Thus, an
arbitral award overturned at the place where it was rendered is not valid and should not
be enforced in any State. Based on the above provisions of the Report, we can also draw
the following conclusion. The International Law Association does not support an

approach in which an arbitral award is binding and may be recognized and enforced

140 Sanders P. Quo Vadis Arbitration? Sixty Years of Arbitration Practice. P. 187.

141 Quote by Van den Berg A.J. Should the Setting Aside of the Arbitral Award be Abolished? P.16.

142 vvan den Berg A.J. Annulment of Awards in International Arbitration // in International Arbitration in the 21st
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144 ILA Final Report on Res Judicata and Arbitration. Arbitration International. 2009, Vol. 25, Ne 1. P. 3-34.



44
irrespective of its reversal at the place where it was made (the theory of delocalization of
arbitration)4,

Thus, our analysis shows that attempts to enforce annulled arbitral awards
undermine the authority of the arbitral award, introduce uncertainty in the resolution of
disputes between the parties, may lead to the need to execute mutually exclusive awards,
etc. If it is found that an arbitral award has been set aside at the place where it was made,

the state court should refuse to recognize and enforce such an award in its legal order“°.

145 Asoskov A.V. Commentary to Recommendations of International Law Association on application of doctrines
lis pendens and res judicata in relation to arbitration: main provisions and prospects of use in Russian practice // International
Commercial Arbitration. 2008. Ne 2. P. 80.

146 This conclusion is justified by the author of the dissertation in the publication: Kurochkina E.M. Legal problems
of enforcement of foreign arbitral awards set aside at the place of arbitration // International Law. 2023. Ne 1. P. 44,
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Chapter 3: Prerequisites and Mechanism of Enforcement of Decisions of

International Commercial Arbitration

8 1: Prerequisites for the enforcement of annulled foreign arbitral awards

To enforce the decisions of the ICA in a foreign state, a special procedure has been
formed - the procedure of recognition and enforcement of arbitral awards. Enforcement
of foreign arbitral awards is carried out with the help of international legal instruments
and provisions of the national legislation#’.

The legal regime for the recognition and enforcement of arbitral awards in foreign
countries is primarily provided by the 1958 New York Convention. More than 170 states,
including the Russian Federation, participate in it, which allows enforcing foreign arbitral
awards in most countries of the world. This international treaty, in fact, provides the
possibility to execute the arbitration decision made in the state other than the one where
it is executed.

The New York Convention of 1958 is rather concise and its provisions do not
clearly regulate certain issues. Thus, one such provision of the 1958 New York
Convention is article V, which regulates cases of refusal to recognize and enforce a
foreign arbitral award. In particular, article V (1) (e) of the 1958 New York Convention
provides: "Recognition and enforcement of an arbitral award may be refused at the request
of the party against whom the award is made only if that party furnishes evidence to the
competent authority at the place where recognition and enforcement are sought that: the
award has not yet become final for the parties or has been set aside or suspended by the
competent authority of the country where it was made or the country whose law applies"
(emphasis added).

The phrase "may be" gives rise to ambiguous interpretation of this rule in terms of
the possibility of recognition and enforcement of a foreign arbitral award that was

annulled at the place where it was rendered. For example, Swedish Professor J. Paulsson

147akimbekova M., Akimbekova S., Moroz S. Recognition and Enforcement of Decisions of Foreign Courts and
Avrbitrations in The Republic of Kazakhstan: Current Status and Problems // Journal of Legal, Ethical and Regulatory Issues.
2021. Vol. 24. No 2. P. 3.
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considers that article V, paragraph 1 (e), of the 1958 New York Convention is of a
conditional nature (since the word "may" implies the opposite of "may not")**. For his
part, the German expert C. Sachs argues that the wording "may be refused" actually
means "must be refused!*®. This raises the question: Does the text of the 1958 New York
Convention permit its provisions to be interpreted in such a way that States have rights to
recognize and enforce arbitral awards annulled at the place where they were rendered?

Since the 1958 New York Convention is an international treaty, its interpretation
must first be guided by the specific rules of interpretation set forth directly in the 1958
New York Convention. In the absence or incompleteness of such rules, the general rules
of interpretation of treaties set forth in articles 31-33 of the Vienna Convention of 23
March 1969 (hereafter, the 1969 Vienna Convention) come into force!>°.

We note that the 1958 New York Convention itself does not contain any special
rules on the interpretation of the Convention. The general rule of interpretation of treaties
enshrined in the Vienna Convention of 1969 states that an international treaty must be
interpreted in accordance with its object and purpose.

The 1958 New York Convention has no preamble at all, which usually specifies
the purpose of an international treaty, i.e., defining its object and purpose. The concise
text of the 1958 New York Convention, which does not contain a preamble, significantly
complicates the interpretation and application of its provisions, including subparagraphs
(e) (1) of article V. "Thus, the International Council for Commercial Arbitration
(hereinafter - ICCA)™ notes the following in this regard: "Unfortunately, contemporary

jurisprudence sometimes deviates from the application of the Convention (namely, the

148 paulsson J. Enforcing Arbitral Awards Notwithstanding a Local Standard Annulment (LSA) // The ICC
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van den Berg. The Hague; Boston: Kluwer Law International. 1999. P. 552-556.
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1986. Ne 37. Art. 772.
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1958 New York Convention - E.K.) and is therefore not always a useful source of
information."%2,

In order to ensure uniform application of the provisions of the 1958 New York
Convention, specific guidelines for its use have been adopted - the ICCA Interpretative
Guide to the 1958 New York Convention: A Guide for Judges (hereinafter, the 2012
ICCA Guide) and the Guide to the 1958 New York Convention, adopted by the
Secretariat of the United Nations Commission on International Trade Law (hereinafter,
UNCITRAL)®3, These guidelines address the issue of interpretation of the 1958 New
York Convention and indicate that the interpretation of this convention should be based
on articles 31, 32 of the 1969 Vienna Convention.

At the same time, it should be noted that article 4 of the 1969 Vienna Convention
stipulates that it does not have retroactive force and, accordingly, does not apply to
international treaties concluded before its entry into force. In this connection, the
recommendations of the ICCA and UNCITRAL regarding the interpretation of the 1958
New York Convention on the basis of the 1969 Vienna Convention contradict the current
rule of international law.

However, it seems that the Vienna Convention of 1969 predominantly codified the
rules of treaty law which already existed in the form of international custom. It must be
assumed that this also applies to the provisions on the interpretation of an international
treaty. The rule on the interpretation of an international treaty in accordance with its
object and purpose is based on the general legal premise that the interpretation of a legal
act must, first and foremost, take into account the meaning and purpose of that act.

To establish the meaning and purpose of the 1958 New York Convention, we turn
to its drafting and adoption process. Prior to the adoption of the 1958 New York
Convention, the mechanism for the recognition and enforcement of foreign arbitral

awards was established by the 1927 Geneva convention. When this mechanism was no

152 1CCA Handbook on Interpretation of the 1958 New York Convention: A Guide for Judges. 2012 [Electronic
resource] URL:  https://cdn.arbitration-icca.org/s3fs-public/document/media_document/russian_text.pdf  (accessed
14.09.2022).

153 Handbook on the 1958 Convention on the Recognition and Enforcement of Foreign Arbitral Awards,
UNCITRAL Secretariat. 2016 [Electronic resource]. URL: https://uncitral.un.org/sites/uncitral.un.org/files/media-
documents/uncitral/ru/v1604041_ebook-r.pdf (accessed 11.09.2022).
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longer up to the level of international trade and arbitration, the International Chamber of
Commerce drafted a new convention and submitted it to the United Nations (hereinafter,
the UN). In this regard, in 1954, by a resolution of the UN Economic and Social Council
(hereinafter - ECOSOC), a special Committee on the enforcement of arbitral awards was
established. The ECOSOC resolution also outlined the aim of the forthcoming work - the
creation of a new system of enforcement of arbitral awards, in which arbitral awards
would be equally effective in all countries®™*. We note that a situation in which an
annulled arbitral award is recognized and enforced in one state and not in another is not
consistent with this aim.

The Committee on the Enforcement of Arbitral Awards began its work by
considering the draft Convention on the Enforcement of International Arbitral Awards,
which had been prepared by the International Chamber of Commerce (hereinafter, the
draft Convention)™. Article IV of the draft Convention set out the cases of refusal of
recognition and enforcement of a foreign arbitral award and was worded as follows:
"Recognition and enforcement of an arbitral award shall be refused if the competent
authority before which the application is made finds: (e) That the award for which
recognition or enforcement is sought has been set aside in the country in which it was
made" (emphasis added). Thus, the draft Convention originally used a clear language
providing for the denial of recognition and enforcement of the annulled arbitral award.

However, in government comments on the draft Convention, instead of "shall be
refused,” another version, "may be refused," was sometimes used'®®. The latter version
was taken by the Working Group as the final wording presented in the draft 1958 New
York Convention for adoption at the United Nations Conference on International

154 UN document — E/2704 = E/AC.42/4/Rev.1. 28 March 1955 [Electronic resource]. URL: https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N55/086/47/PDF/N5508647.pdf?OpenElement (accessed 11.09.2022).

15 UN  document -  E/C.2/373. 28  October 1953  [Electronic  resource].  URL:
https://undocs.org/Home/Mobile?Final Symbol=E%2FC.2%2F373&Language=E&Device Type=Desktop&LangRequested
=False (date of access: 11.09.2022).

1% E.g. UN document — E/2822/Add.4. 3 April 1956 [Electronic resource]. URL:
https://undocs.org/Home/Mobile?FinalSymbol=E%2F2822%2FAdd.4&Language=E&Device Type=Desktop&LangReques
ted=False (date of access: 11.09.2022); UN document — E/2822/Add.6. 16 July 1956 [Electronic resource]. URL:
https://undocs.org/Home/Mobile?FinalSymbol=E%2F2822%2FAdd.6&Language=E&Device Type=Desktop&LangReques
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ed=False (date of access: 11.09.2022).
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Commercial Arbitration held in New York (USA) from May 20 to June 10, 1958
(hereinafter, the 1958 Conference).r®. However, during the negotiation of the text of the
1958 New York Convention, no consideration was given in principle to the situation in
which an annulled arbitral award could be enforced in any State.

Moreover, at the 1958 Conference, in discussing the provision on refusal of
recognition and enforcement of an award on grounds of inconclusiveness, annulment or
suspension of an award, it was made abundantly clear that the fact that an award is
suspended should result in a refusal to enforce the award*®®. It seems that this conclusion
should be extended to the cancellation of the arbitral award, since the suspension leads to
the denial of execution, then the cancellation of the arbitral award should lead to the
specified consequences.

It is thought that when the 1958 New York Convention was being negotiated, the
drafters could not have foreseen the situation where an arbitral award annulled at the place
where it was made would be enforced in any State. At the time of the adoption of the
1958 New York Convention, there was simply no precedent for the recognition and
enforcement of annulled foreign arbitral awards, since the mechanism in force before the
1958 New York Convention, based on the Geneva Convention of 1927, did not provide
for the possibility to enforce annulled arbitral awards. For example, article I, paragraph
1 (a) of the 1927 Geneva Convention establishes the following. "Article I, paragraph 1
(a), of the 1927 Geneva Convention establishes the following: "... recognition and
enforcement of an arbitral award shall be refused unless the court is satisfied: (a) that the
award has been set aside in the country in which it was made" (emphasis added). The
Geneva Convention of 1927 contained a clear formulation prescribing that the
enforcement of the award which has been set aside must be refused.

In this connection, it is likely that when adopting the 1958 New York Convention,

the drafters did not attach importance to the wording used in subparagraph "e" of
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paragraph 1 of Art. V. In this connection, it is likely that the drafters of the 1958 New
York Convention did not attach importance to the wording used in article V, paragraph 1
(e), presuming the only correct interpretation - the recognition and enforcement of an
arbitral award must be refused if it has been set aside at the place where it was made. It
therefore appears that article V, paragraph 1 (e), of the 1958 New York Convention
provides for the denial of recognition and enforcement of arbitral awards annulled at the
place where they were made.

However, in addition to the above provision with regard to the enforcement of
arbitral awards annulled at the place where they were rendered, it is necessary to analyse
the rules laid down in article VII, paragraph 1, of the 1958 New York Convention: "The
provisions of this Convention shall not affect the validity of multilateral or bilateral
agreements concerning the recognition and enforcement of arbitral awards entered into
by Contracting States and shall not deprive any interested party of the right to avail itself
of any arbitral award in the manner and to the extent permitted by the law or the
international treaties of the country where recognition and enforcement of such award is
sought” (emphasis added).

Let us turn our attention to the second part of this provision, which is predominantly
referred to as the "more favorable rule" clause'®. Some arbitration specialists believe that
Art. VII of the 1958 New York Convention provides for the right to recognize and enforce
foreign arbitral awards, including those that have been set aside, in accordance with the
rules of national law that establish a more favorable regime than the 1958 New York
Convention'®,

In the practice of the states there are cases when a state court, when considering an
application for the recognition and enforcement of a foreign arbitral award, annulled at

the place of rendering, enforces such an award with reference to the article VII, Paragraph

159 Van den Berg A.J. The New York Convention of 1958: An Overview // Enforcement of Arbitration Agreements
and International Arbitral Awards: The New York Convention in Practice (Emmanuel Gaillard & Domenico Di Pietro, Eds.).
2008. P. 66; Gaillard E. The Relationship of the New York Convention with other Treaties and with Domestic Law //
Enforcement of Arbitration Agreements and International Arbitral Awards: The New York Convention in Practice
(Emmanuel Gaillard & Domenico Di Pietro, Eds.). 2008. P.69-70.

160 Gaillard E., Siino B. Enforcement under the New York Convention // Global arbitration review. The Guide to
Challenging and Enforcing Arbitration Awards, 2019. P. 98; Golsky D.G. Recognition and Enforcement of Arbitral Awards
Cancelled by the Court of the Place of Their Issuance: Ph. Candidate of Law. P. 136.
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1 of the New York Convention of 1958, such is the case of Societe Pabalk Ticaret Limited
Sirketi v. Sociéte Norsolo!!. In the present case, the French court dealt with the
enforcement of an arbitral award that had been partially set aside by an Austrian court.
The French Court, referring to article VII of the 1958 New York Convention, held that a
judge may not refuse to enforce a foreign award that has been set aside if the law of his
State so permits. In the end, the court, using the provisions of French law, recognized and
enforced an arbitral award that had been overturned by the Austrian court'®?. In PT
Putrabali Adyamulia v. S.A. Rena Holding, the court reached a similar conclusion!®, The
French Court, applying the provisions of article V11 (1) of the 1958 New York Convention
and the provisions of its national law, recognized and enforced the foreign arbitral award
set aside by the English court.

In Sovereign Participations International S.A. v. Chadmore Developments Ltd, the
Luxembourg Court of Appeal also referred to article VII (1) of the 1958 New York
Convention and found that the provision enshrined the most favourable treatment and
thereby made it possible to enforce foreign arbitral awards in as many cases as possible.
In this connection, a court may enforce a foreign arbitral award that has been set aside in
accordance with the rules of its domestic law, which do not provide for the setting aside
of such an award as a ground for refusal to recognize and enforce a foreign arbitral
award?®4,

However, in applying article VII (1) of the 1958 New York Convention, the courts
have also reached a different conclusion. In Pemex v. Commisa the Luxembourg Court
of Appeal noted that the 1958 New York Convention does not prohibit a more favourable
rule with regard to the recognition and enforcement of a foreign arbitral award. The law
of Luxembourg provides for the use of a more favorable rule in the recognition and
enforcement of foreign arbitral awards. In parallel, it is established that the national

provisions are in conformity with the rules of international conventions. The court must

161 Société Pabalk Ticaret Limited Sirketi c. Société Norsolor.
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therefore be guided by the 1958 New York Convention. As a result, the court refused to
recognize and enforce an arbitral award that had been set aside by a Mexican court,

Some scholars believe that Art. The Court has also held that the right to a fair and
equitable hearing in the case of an international arbitral award is not applicable to the
enforcement of foreign arbitral awards that have been set aside at the place of their
issuance. Professor Y.E. Monastyrsky, analyzing this rule of the 1958 New York
Convention, concludes that it does not establish "the possibility of applying another
system of rules for assessing whether a decision should be enforced or whether it has been
lawfully revoked in another country".1, The Swiss expert K. Koch believes that the
enforcement of foreign arbitral awards on the basis of national standards bypasses the
1958 New York Convention, because it does not meet one of its main objectives -
international harmonization of rules concerning the recognition and enforcement of
arbitral awards in foreign countries®®’,

Moreover, provisions similar to article VII, paragraph 1, of the 1958 New York
Convention were contained in article V of the 1927 Geneva Convention. Moreover, the
Geneva Convention of 1927 provided for the refusal of recognition and enforcement of
annulled arbitral awards. According to the French scholar H. G. Garavi, article V of the
Geneva Convention of 1927 clearly did not establish the possibility to apply a more
favorable rule of national law and enforce an arbitral award annulled at its place of
rendering®e,

During the drafting of the text of the 1958 New York Convention, the question of
enforceability under article VII, paragraph 1, of the annulled arbitral award was not
specifically discussed'®. It seems that the drafters of the 1958 New York Convention,
taking into account the experience of the 1927 Geneva Convention and judicial practice,

did not intend to apply a more favorable rule of national law with respect to the
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recognition and enforcement of a foreign arbitral award which has been set aside. In
addition, the application of more favorable provisions of national law does not contribute
to the establishment of a uniform legal regime for the enforcement of arbitral awards*™.

This conclusion was reflected in the case of Baker Marine Nig Ltd v. Chevron Nig
Ltd, in which a U.S. court refused to recognize and enforce two arbitral awards rendered
in Nigeria and set aside by the Nigerian courts'’?. The party's argument that the annulled
awards could be recognized under article VII of the 1958 New York Convention was
rejected. The Court concluded that "as a practical matter, the mechanical application of
domestic arbitration law to foreign awards under the Convention may seriously
undermine finality and regularly result in conflicting decisions. If a party whose award
has been set aside in the place of award can automatically enforce the award under the
domestic law of other states, the losing party will have every reason to pursue its
adversary "by enforcement action from country to country until such time as a court, if
any, can be found to enforce it.""2,

The 1958 Conference noted the primary purpose of the 1958 New York Convention
- to establish quick, simple, clear and effective procedures for resolving disagreements in
business relations!”. It is obvious that such procedures are aimed at preventing a situation
in which an annulled arbitral award is not enforceable in one state and is recognized and
enforced in another. One of the drafters of the 1958 New York Convention, Professor P.
Sanders, noted after this convention was adopted that the setting aside of an arbitral award
leads to a denial of its recognition and enforcement in a foreign state under the 1958 New
York Convention "because the award no longer exists and the enforcement of an award
that does not exist would be impossible or even contrary to the public policy of the

country of enforcement". 14,
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83.

111 Baker Marine Nig Ltd v. Chevron Nig Ltd, No. 97-9615, 97-9617, United States Court of Appeals, Second
Circuit, 12 August 1999 [Electronic resource]. URL: https://caselaw.findlaw.com/us-2nd-circuit/1011705.html (date of
access: 11.09.2022).

172 1bid.

178 UN document — E/CONF.26/SR.6 - E/2704 and Corr.1, E/2822 and Add.1 to 6, E/CONF.26/2, 26/3 and Add.1,
26/4, 26/7, E/CONF.26/L.6  to L.12. 12 September 1958 [Electronic resource]. URL:
https://undocs.org/Home/Mobile?FinalSymbol=E%2FCONF.26%2FSR.6&Language=E&Device Type=Desktop&LangReq
uested=False (date of access: 11.09.2022).

174 an den Berg A.J. Should the Setting Aside of the Arbitral Award be Abolished? P.16.
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Thus, taking into account the history of the adoption of the 1958 New York
Convention, the logic and interrelation of its provisions, as well as the meaning
underlying the international legal and national regulation of the cross-border movement
of ICA, we should interpret the rules of the 1958 New York Convention as prescribing
the refusal to recognize and enforce a foreign arbitral award annulled at the place of its
rendering. The use of the phrase "may be refused” in the text of the 1958 New York
Convention was clearly a lexical error, the consequences of which were not fully thought
through at the time.

In addition to the 1958 New York Convention, the 1961 European Convention
adopted by the United Nations Economic Commission for Europe regulates the question
of recognition and enforcement of an annulled arbitral award. The question should be
asked why, in the presence of a universal convention, a regional convention, clearly
duplicating it, has been developed almost in parallel? The Final Act of the 1958
Conference noted that additional measures, in addition to the New York Convention of
1958, should contribute to increasing the efficiency of arbitration in the settlement of
cross-border disputes. In particular, attention was drawn to the review of possible
measures to increase the efficiency of arbitration in the settlement of private law disputes,
compiled by the UN Secretary General'™.  Suggestions were made as to how
governments and other organizations could contribute to a more effective ICCA. For
instance, attention was drawn to work already undertaken by UN regional economic
commissions (including UNECE) to disseminate arbitration laws, practices and
apparatus, which should contribute significantly to the progress of commercial
arbitration. Apparently, along with a universal convention, it was decided to develop
international treaties in the regions.

The European Convention of 1961, as compared with the New York Convention
of 1958, establishes a more detailed regulation concerning the recognition and
enforcement of annulled arbitral awards. In particular, article IX of the 1961 European

Convention stipulates the following provision: "The setting aside of an arbitral award

" UN  document -  E/CONF.26/6. May 1, 1957  [Electronic  resource].  URL:
https://undocs.org/Home/Mobile?FinalSymbol=E%2FCONF.26%2F6&Language=E&Device Type=Desktop&LangRequest
ed=False (accessed 14.09.2022).
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under the scope of this Convention in one of the States Parties to the Convention shall be
a reason for refusing the recognition or enforcement of the award in other States Parties
to this Convention only if the setting aside was carried out in the State in which or under
the law of which the award was made, and only for one of the following reasons ..."
(italics ours - E.K.). This provision makes it very clear that the enforcement of an arbitral
award that has been set aside must be refused. However, a national court shall refuse
recognition and enforcement of an arbitral award only if the award has been set aside on
one of the grounds set out in article IX of the 1961 European Convention.

Note that the 1958 New York Convention contains inconsistent regulation of the
enforcement of annulled arbitral awards, and its provisions lack the grounds for
annulment of an arbitral award, the annulment of which leads to the denial of recognition
and enforcement of arbitral awards. Thus, it turns out that the European Convention of
1961 is the document with more consistent regulations with respect to the enforcement
of annulled arbitral awards!’®.

Since the 1958 New York Convention and the 1961 European Convention establish
different regimes for the recognition and enforcement of awards set aside at the place of
Issuance, it must be determined which international treaty will apply in a situation where
States are parties to both Conventions. In this regard, paragraph 2 of article IX of the
European Convention of 1961 contains a special rule providing for the application of the
European Convention of 1961 in case of enforcement in a foreign country of the annulled
arbitral award.

Despite the existence of the European Convention of 1961, the provisions of which
establish a clear regulation for the enforcement of annulled arbitral awards, the vast
majority of cases of recognition and enforcement of foreign arbitral awards are based on
the New York Convention of 1958. This situation is explained by the fact that the 1958

176 Born G.B. International Commercial Arbitration, 2nd ed. Kluwer Law International. 2014. P. 248.
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New York Convention has a much larger number of States parties - 172177, whereas only
31 States are parties to the European Convention?’,

Thus, the provisions of the 1958 New York Convention do not correspond to the
optimal legal mechanism for the recognition and enforcement of foreign arbitral awards,
which was subsequently developed by the 1961 European Convention. "Article V (1) (e)
of the 1958 New York Convention does not provide for refusal of enforcement of
annulled arbitral awards. However, an interpretation of the provisions of the 1958 New
York Convention leads to the conclusion that the recognition and enforcement of a
foreign arbitral award annulled at the place where it was made must be denied. At the
same time, the New York Convention of 1958 establishes that the setting aside of the
award must be carried out by the "competent authority", but does not regulate the grounds
for setting aside the award as it is done in the European Convention of 1961. In this regard,
it seems necessary to consider the concept of "competent authority", as well as to analyze

the grounds for setting aside an arbitral award.

§ 2. The notion of a competent authority exercising the annulment of an arbitral

award

The 1958 New York Convention, in Art. "Article V (1) (e) stipulates that the
recognition and enforcement of an arbitral award may be refused only if the award has
been set aside "by the competent authority of the country where it was made or of the
country whose law applies” (emphasis added: E.K.). However, the 1958 New York
Convention does not define the term "competent authority".

Legal scholarship and jurisprudence have developed the position that the
competent authority in this case means the court authorized in a particular state to decide

whether to set aside an arbitral award!’®,

117 status of Texts: Convention on the Recognition and Enforcement of Foreign Arbitral Awards, 1958. [Electronic
resource].  URL:  https://uncitral.un.org/ru/texts/arbitration/conventions/foreign_arbitral_awards/status2 ~ (accessed
14.12.2022).

178 Status: European Convention on International Commercial Arbitration, 21 April 1961 [Electronic resource].
URL: https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY &mtdsg_no=XXII-2&chapter=22&clang=_en (date of
access: 14.12.2022).

179 'Vvan den Berg A.J. Annulment of Awards in International Arbitration. P. 138; Guide to the 1958 Convention on
the Recognition and Enforcement of Foreign Arbitral Awards. P. 244,
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However, the concept of "appointing authority™ can be interpreted through the
provisions of the 1985 UNCITRAL Model Law, Article 34, paragraph 2 of which
provides that "an arbitral award may be set aside by the court referred to in article 6 ...".
Article 6 of the 1985 UNCITRAL Model Law, in turn, contains the following provision:
"The functions specified in ... paragraph 2 of article 34 shall be exercised ... [Each State
enacting this Model Law shall specify the court, courts or, where indicated in the text of
the Law, other authorities competent to perform such functions. As a rule, states establish
in their national legislation that the function of setting aside an arbitral award is performed
by a state court. For example, such regulation is established in states such as Bahrain*e,
Brunei Darussalam?®®?, Venezuela!®?, Germany 8, Hong Kong®, Greece!®®, Denmark!8,

India’®’, Ireland®®®, Spain®, Republic of Korea!®, Lithuania®®t, United Arab Emirates!®?,

180 The arbitration law 2015 No 9. Bahrain [Electronic resource]. URL:
https://bahrainbusinesslaws.com/laws/Arbitration-Law (date of access: 01.10.2022). Art. 3.

181 International  arbitration order 2009. Brunei Darussalam  [Electronic  resource]. URL:
https://www.agc.gov.bn/AGC%20Images/LAWS/Gazette PDF/2009/EN/s035.pdf (date of access: 14.11.2022). (a) 36.

182 1 ey de Arbitraje Comercial of 7 April 1998 Ne 36 430. Venezuela [Electronic resource] / URL: http:/www.ftaa-
alca.org/busfac/comarb/Venezuela/Larbcom_s.asp (date of access: 14.11.2022). Art. 43.

18 Code of Civil Procedure as promulgated on 5 December 2005. Germany [Electronic resource]. URL:
https://www.gesetze-im-internet.de/englisch_zpo/englisch_zpo.pdf (date of access: 01.10.2022). Sec. 1026, 1059.

8 Laws of Hong Kong, Cap. 609 of 1 June 2011 No. 38. [Electronic resource]. URL:
https://www.elegislation.gov.hk/hk/cap609 (date of access: 01.10.2022). Art. 2.

185 Greek Code of Civil Procedure 1995 No 503 [Electronic  resource]. URL:
https://www.uv.es/medarb/observatorio/leyes-arbitraje/europa-resto/grecia-ccp-domestic-arbitration.pdf (date of access:
01.10.2022). Art. 897.

186 Danish arbitration act of 24 June 2005 No. 553 [Electronic resource]. URL: https://voldgiftsinstituttet.dk/wp-
content/uploads/2015/01/danish_arbitration_act_2005.pdf (date of access: 01.10.2022). Sec. 37.

187 The Arbitration and Conciliation Act 1996. India  [Electronic  resource]. URL:
https://www.indiacode.nic.in/handle/123456789/1978?sam_handle=123456789/1362 (date of access: 01.10.2022). Art. 2;
34.

188 Arbitration Act 2010 No 1 of 2010. Ireland [Electronic resource]. Electronic Irish Statute Book. URL:
https://www.irishstatutebook.ie/eli/2010/act/1/enacted/en/ntml (date of access: 01.10.2022). Art. 9.

189 Law of 23 December 200 No 360/2003, Arbitration. Spain [Electronic resource]. URL: https://www.global-
regulation.com/translation/spain/1449627/law-60-2003%252c-of-23-december%252c-arbitration.html  (date of access:
01.10.2022). Art. 8.

19 Arbitration act of 29 May 2016 No 15176 [Electronic resource] // Korea Legislation Research Institute. URL:
https://elaw.klri.re.kr/eng_service/lawView.do?hseq=38889&lang=ENG (date of access: 01.10.2022). Art. 7.

191 Republic of Lithuania Law on Commercial Arbitration of 21 June 2012 No 1-1274 [Electronic resource] // URL:
https://e-seimas.lIrs.It/portal/legal Act/It' TAD/35954312dch311e6be918a531b2126ab?jfwid=-1c2dte27y6 (date of access:
01.10.2022). Art. 9, 50.

192 Federal Law on Arbitration 2008 No. (6). UAE [Electronic resource] // URL: https://www.tamimi.com/crm-
media-uploader/fileupload/server/php/files/UAE%20Arbitration%20Law%20-
%20Federal%20Law%20N0%20%206%2001%202018.pdf (date of access: 01.10.2022). Art. 1.
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Mexico®®, Russian Federation!®, Slovakia'®, Tunisia!®, Croatia'®, Uruguay®,
Estonia!®, South Africa?® etc. In Argentina, the law on international commercial
arbitration uses the special name of the Appellate Chamber, which has jurisdiction over
commercial matters at the place of arbitration?®. We note that in our analysis of the
national legislation of States, we have not encountered the assignment to other bodies of
the functions of setting aside an arbitral award.

Thus, taking into account the provisions of the 1985 UNCITRAL Model Law and
the national legislation of States, the competent authority to set aside an arbitral award
should be understood as a state court.

Under the provisions of the 1958 New York Convention, an arbitral award must be
set aside by the competent authority of a particular State - where the award was made or
whose law applies. In the vast majority of cases, it is the court of the State in which the
award was made that sets aside the award.

The alternative provision, the setting aside of an award by the court of the state
whose law applies, is more of a theoretical option when the parties have provided in the
arbitration agreement for the regulation of the arbitration a procedural law different from
the procedural law of the state in which the award was made?®2, There is reason to believe
that such regulation cannot be implemented at all. It is difficult to imagine a situation in

which arbitration will not act in accordance with its arbitration rules. Thus, Professor

19 Commercial Code of 4 June 1887. Mexico [Electronic resource]. URL: https://www.global-
regulation.com/translation/mexico/560098/commercial-code.html (date of access: 14.11.2022). Art. 1422, 1457.

194 Art. 2, 6 of the Law of the Russian Federation of 1993.

195 Zakon o rozhodcovskom konani of 15 May 2002 No 244/2002. Slovak Republic [Electronic resource]. URL:
https://www.acerislaw.com/wp-content/uploads/2020/06/Arbitration-in-Slovakia.pdf (date of access: 01.10.2022). § 40.

16 Arbitration Code of 26 April 1993 No. 93-42. Tunisia [Electronic resource]. URL:
https://www jurisitetunisie.com/tunisie/codes/ca/menu.html (date of access: 01.10.2022). Art. 78.

197 Arbitration Act of 28 September 2001 No. 1498. Croatia [Electronic resource]. URL:
https://www.ilo.org/dyn/natlex/natlex4.detail?p_lang=&p_isn=59724&p _classification=02 (date of access: 14.11.2022).
(10) Art. 2, 36.

198 Apruébanse normas para el arbitraje comercial internacional of 26 July 2018 No 19.636. Uruguay [Electronic
resource]. URL: https://www.impo.com.uy/bases/leyes-originales/19636-2018 (date of access: 01.10.2022). Art. 6.

19 Code of Civil Procedure of 20 April 2005. Estonia [Electronic resource]. URL:
https://www.riigiteataja.ee/en/eli/513122013001/consolide (date of access: 01.10.2022). 8751, 755.

200 International Arbitration Act of 20 December 2017 No 1454. Republic of South Africa [Electronic resource].
URL: https://www.gov.za/sites/default/files/gcis_document/201712/41347internationalarbitrationact150f2017.pdf (date of
access: 01.10.2022). Art. 6.

201 | ey de arbitraje comercial internacional of 26 July 2018 No. 27449 [Electronic resource]. Informacion
Legislativa Argentina. URL.: http://servicios.infoleg.gob.ar/infolegInternet/anexos/310000-314999/312719/norma.htm (date
of access: 01.10.2022). Art. 13, 99.

202 \/an den Berg A. J. The New York Arbitration Convention of 1958. P. 350.
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V.A. Kabatov noted that to the procedure of proceedings in the International Commercial
Arbitration Court at the Chamber of Commerce and Industry of the Russian Federation
applies Russian law?®® — The Law of the Russian Federation of 1993, the Regulations on
the International Commercial Arbitration Court at the Chamber of Commerce and
Industry of the Russian Federation, which is an appendix to the Law of the Russian
Federation of 19932%, as well as the Rules of Arbitration of International Commercial
Disputes?®,

In this connection, let us consider the competent authority of the country where the
award was made, by which we mean the state of the place of arbitration®®. In legal
doctrine and law enforcement practice, the concept of "place of arbitration™ is a legal
reference of arbitration proceedings to a state or its law, which is determined by the parties
or the arbitral tribunal. The place of arbitration is not a factual reference, which is based
on the place of the hearing of the case, the place of the meeting of the arbitrators, the
place of the signing of the award?"’. For example, in RosinvestCO UK Ltd. v. The Russian
Federation it was noted as follows: "...If the parties agreed that the proceedings would
take place in Sweden, it does not matter that the parties or the arbitrators decided to hold
hearings in other countries, the arbitrators are not from Sweden, their duties were
performed in another country..."?%,

Attention should be paid to article 20 of the 1985 UNCITRAL Model Law, which
is called "The place of arbitration". Paragraph 1 of this article stipulates that the parties
have the right to determine the place of arbitration. Failing such an agreement between

the parties, the arbitral tribunal shall fix the place of arbitration. However, unless

203 Kabatov V.A. Applicable law in resolving disputes in the international commercial arbitration court at the
Chamber of Commerce and Industry of the Russian Federation [Electronic  resource]. URL.
https://wiselawyer.ru/poleznoe/13621-primenimoe-pravo-razreshenii-sporov-mezhdunarodnom-kommercheskom-
arbitrazhnom?ysclid=leidm7z9rv781935151 (date of reference: 14.11.2022).

204 Regulations on the International Commercial Arbitration Court at the Chamber of Commerce and Industry of the
Russian Federation (Annex 1 to the Law on International Commercial Arbitration of 07.07.1993 Ne 5338-1) [Electronic
resource]. Access from the "ConsultantPlus".

205 Rules of Arbitration of International Commercial Disputes (Annex 2 to the Order of the Chamber of Commerce
and Industry of the Russian Federation of 11.01.2017 Ne 6) [Electronic resource]. Access from the ConsultantPlus.

206 Guide to the 1958 Convention on the Recognition and Enforcement of Foreign Arbitral Awards. P. 244,

207 Muranov A.l. Seat (legal place) of international commercial arbitration. The peculiarities of this notion under the
Russian law // Bulletin of international commercial arbitration. 2017. Ne 2(15). P. 79.

208 RosinvestCO UK Ltd. v. The Russian Federation, No O 2301-09, NJA 2010 s. 50, Judgment of the Supreme
Court of Sweden, 12 November 2010 [Electronic resource]. URL: https://lagen.nu/dom/nja/2010s508 (date of access:
14.11.2022).



60
otherwise agreed by the parties, the arbitral tribunal may "meet at any place it considers
appropriate for consultation between its members, for the hearing of witnesses, experts
or parties or for the inspection of goods, other property or documents" (article 20 (2) of
the 1985 UNCITRAL Model Law).

Thus, the provisions of the 1985 UNCITRAL Model Law distinguish the place of
arbitration (article 20, clause 1) from the place of hearings and the place of other acts of
arbitration (article 20, clause 2). These notions have different meanings, and the place of
arbitration must be considered exclusively as a legal category, which means the binding
of arbitration to the procedural law of a particular state, established by the parties or the
arbitrator. This is also confirmed by Art. article 21 (3) of the 1985 UNCITRAL Model
Law: "An award shall state its date and the place of arbitration as defined under article
20, paragraph 1. The award shall be deemed to have been made at that place. It is the
place of arbitration fixed by the parties or by the arbitral tribunal which is deemed to be
the place where the award is made.

The rules on the place of arbitration established by the UNCITRAL Model Law of
1985 are contained in a similar way in the national laws on arbitration of many states.
Thus, item 1 of article 20 of the Law of the Russian Federation of 1993 stipulates that the
parties have the right to agree on the place of arbitration or the order of its determination,
and in the absence of such agreement the place of arbitration is determined by the
arbitrator. Russian lawyer V.V. Khvaley, commenting on this provision, notes the
following: "The place of arbitration should be regarded as a kind of legal fiction, which
serves to bind international arbitration to a particular State. Such a reference is essentially
necessary in order to determine ... the competent court to which an arbitral award may be
appealed..."?%,

Thus, as the competent authority in the meaning of subparagraph "e" of paragraph
1 of article V of the New York Convention of 1958, it is necessary to understand the state
court of the place of arbitration. It is the state court of the place of arbitration which has

the right to set aside the arbitral award. This conclusion is also confirmed by examples of

209 International commercial arbitration. Legislative commentary: Article-by-article, scientific and practical
commentary to the Law of the Russian Federation "On International Commercial Arbitration". P. 93.
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judicial practice. For example, in Karaha Bodas Company, LLC (Claimant) v Perusahaan
Pertambangan Minyak Dan Gas Bumi Negara (Respondent), the parties chose
Switzerland as the place of arbitration. Respondent filed several actions to set aside the
award in Swiss courts, but due to procedural deficiencies, the action was never filed. The
defendant then brought an action to set aside the award before an Indonesian court, which
ruled in favor of the action and vacated the award. Notwithstanding the setting aside of
the award, the U.S. court recognized and enforced the award. However, the defendant
filed appeals against the state court's decision to enforce the award. On appeal, the U.S.
court noted that Indonesia had no jurisdiction to decide to set aside the award, and the
trial court correctly refused to enforce the Indonesian court's order setting aside the
award?10,

In TermoRio S.A. E.S.P. v. Electranta S.P., a United States court decided the
recognition and enforcement of an arbitral award rendered by an arbitral tribunal in
Colombia and subsequently vacated by the Colombian Supreme Administrative Court. In
the course of the proceedings, the United States Court found that article 1, paragraph 1
(e), of the Convention allowed the arbitral award to be recognized and enforced by a
Colombian court, which had subsequently vacated it. "V, paragraph 1 (e) of the 1958 New
York Convention, enforcement should be refused if the award had been set aside by the
competent authority in the country where the award was made. The annulment was
carried out by the competent authority in Colombia, so that the arbitral award was
declared legally invalid and should not be enforced. As a result, a United States court
refused recognition and enforcement of an arbitral award that had been set aside at the
place where it had been made?*,

In such a case, under the 1958 New York Convention (article V (1) (e)), recognition
and enforcement of a foreign arbitral award shall be refused if the award has been set

aside by a State court at the place of arbitration. Accordingly, if a State court, when

210 Karaha Bodas Company, LLC v Perusahaan Pertambangan Minyak Dan Gas Bumi Negara, No 02-20042, 03-
20602, United States Court of AppealsFifth Circuit, 23 March 2004 [Electronic resource]. URL:
https://caselaw.findlaw.com/us-5th-circuit/1207034.html (date of access: 14.11.2022).

211 TermoRio S.A. E.S.P. v. Electranta S.P., No 06-7058, United States, U.S. Court of Appeals, District of Columbia
Circuit, 25 May 2007 [Electronic resource]. URL.: http://newyorkconvention1958.org/index.php?Ivi=notice_display&id=652
(date of access: 14.11.2022).
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considering an application for recognition and enforcement of a foreign arbitral award,
finds that the award has been set aside by an incompetent authority within the meaning
of the 1958 New York Convention, it shall not accept this as a proper ground for refusal
to recognize and enforce the award and, failing any other grounds, shall order
enforcement of the foreign arbitral award.

However, in some cases, state courts go further and assess whether certain
generally accepted principles of administration of justice by the competent authority have
been respected in setting aside the arbitral award. The Court of Appeals of Amsterdam,
in the case of Yukos Capital S.a r.l. v. OAO Rosneft noted that the judgments were
rendered by the International Commercial Arbitration Court under the Russian Chamber
of Commerce and Industry and subsequently overturned by the Russian court??,
Decisions between the parties were rendered by the International Commercial Arbitration
Court under the Russian Chamber of Commerce and Industry and subsequently set aside
by a Russian court. The decision to set aside an arbitral award must be made by a
competent authority in accordance with due process of law, which includes an impartial
and independent court. The Court of Appeals in Amsterdam pointed out that recent
studies, high-profile cases, and articles in the press have demonstrated the lack of
independence of the Russian judiciary. The lack of direct evidence of bias and
dependency of individual Russian judges who have ruled to overturn arbitral awards is
irrelevant because Russian judges are biased and dependent by nature. As a result, the
court concluded that the annulment of the arbitral awards by the Russian court should be
disregarded when considering the application for recognition and enforcement of the
arbitral awards. Thus, the arbitral awards overturned by the Russian court were
recognized and enforced in Amsterdam. This court decision was upheld by the superior

court. This court decision was upheld by the superior court?®3,

212 Yykos Capital S.a r.l. v. OAO Rosneft, No 200.005.269/0, Court of Appeal of Amsterdam: 28 April 2009
[Electronic resource]. URL: https://newyorkconvention1958.org/index.php?lvi=notice_display&id=4477&opac_view=2
(date of access: 14.11.2022).

213 OAO Rosneft v. Yukos Capital S.a r.l., Netherlands, Parket bij de Hoge Raad, No 09/02566, Supreme Court
Advisory Body, 25 June 2010 [Electronic resource]. URL:
https://newyorkconvention1958.org/index.php?lvi=notice_display&id=4476&opac_view=2 (date of access: 14.11.2022).
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The above decision of the Amsterdam Court of Appeal was commented by
Professor A. van den Berg. A. van den Berg believes that the court formulated its
conclusions without concrete evidence of the lack of independence and impartiality of
the Russian court. Professor believes that the decision of the Amsterdam Court of Appeal
is unfounded?*,

In another case, the Court of Appeal of Amsterdam also assessed whether the
competent authority, which had set aside the arbitral award, had complied with the
principles of justice and whether the decision to set aside the award was justified?!®. The
court was asked to recognize and enforce an arbitral award that had been set aside by the
Russian court. The court analysed the reasonableness of the Russian court's decision to
set aside the arbitral award. It was established that the arbitral award had been set aside
on two grounds: a violation of the right to a fair hearing and a violation by the court of
the rules of procedure on competence. On the first ground, the court failed to substantiate
a finding that there was no fair trial. The materials presented by the plaintiff about the
functioning of the Russian justice system and corruption are insufficient to conclude that
the Russian court violated principles of justice. As to the second ground, the court
considered that if there was a violation of procedural law, it did not mean that the
proceedings should be regarded as an unfair trial. As a result, the Amsterdam Court of
Appeal upheld the lower court's decision to refuse to recognize and enforce the arbitral
award that had been overturned by the Russian court.

It appears that the provisions of the 1958 New York Convention, when considering
an application for recognition and enforcement of an arbitral award, do not suggest that a
state court should assess compliance with certain generally accepted principles of justice
by the competent authority which has set aside an arbitral award and the reasonableness

of the decision to set aside an arbitral award. The issue of recognition and enforcement

214 van den Berg A.J. Enforcement of Arbitral Awards Annulled in Russia // Journal of International Arbitration.
Vol.28. No.6. P. 641.

215 Nikolay Viktorovich Maximov v. Open Joint Stock Company «Novolipetsky Metallurgichesky Kombinat»,
Netherlands, Gerechtshof Amsterdam, No 200.100.508/01, Court of Appeal of Amsterdam: 27 September 2016 [Electronic
resource]. URL: https://newyorkconvention1958.org/index.php?lvi=notice_display&id=4454&opac_view=2 (date of
access: 14.11.2022).
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of foreign judgments, including decisions to set aside an arbitral award, flows into the
assessment of the judgment, which is not the subject of this study.

Thus, the competent authority according to article V (e) of the 1958 New York
Convention should be understood to be a state court at the place of arbitration. "Article V
(1) (e) of the 1958 New York Convention should be understood to mean a state court at
the place of arbitration. In this case, if the arbitral award has been set aside by the state
court at the place of arbitration, the recognition and enforcement of the foreign arbitral

award must be refused.

§ 3. Grounds for setting aside an international commercial arbitration award

Article V (1) (e) of the 1958 New York Convention establishes that the competent
court of the State where the arbitral award was made (or the court of the State whose law
applies) has the right to set it aside. However, the New York Convention of 1958 does
not expressly establish on what grounds the setting aside of an arbitral award leads to the
denial of recognition and enforcement of foreign arbitral awards. During the discussion
of the text of the Convention at the 1958 Conference the question of elaboration of special
provisions on the grounds for setting aside the arbitral award was not even raised.

It seems that the drafters of the 1958 New York Convention considered this
circumstance to be unambiguous, so they did not stipulate it. Moreover, the Geneva
Convention of 1927 also did not contain any provisions concerning the grounds for setting
aside an arbitral award.

The answer seems to be implicit in the 1958 New York Convention itself, whose
provisions stipulate that an arbitral award must be set aside by the competent authority of
the country where it was made. It is quite obvious that a national court will be guided by
its own law in setting aside an award?2®,

This conclusion is reflected in jurisprudence. Thus, in TermoRio S.A. E.S.P. v.

Electranta S.P., cited above, the U.S. Court, in considering an application for recognition

216 Karabelnikov B.R. Enforcement and contestation of decisions of international commercial arbitrations.
Commentary to the New York Convention of 1958 and Chapters 30 and 31 of the APC RF 2002. P. 381.
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and enforcement of an arbitral award, noted that: "The Convention specifically provides
that the State in which or under whose law an award is made shall have the power to set
aside or modify the award in accordance with its domestic arbitration law."2’,

Arbitration laws around the world until the 1980s contained various grounds for
setting aside an arbitral award. The situation changed after the adoption of the
UNCITRAL Model Law of 1985, the provisions of which became the basis for the
national legislation on arbitration in many states. The UNCITRAL Model Law of 1985,
in paragraph 2 of article 34, provides the following grounds for setting aside an arbitral
award:

1) at the initiative of the parties: incapacity of a party to the arbitration agreement;
invalidity of the arbitration agreement; improper notice to a party of the appointment of
an arbitrator or of the arbitration proceedings or failure of the losing party to provide
evidence; the award contains rulings on matters outside the scope of the arbitration
agreement; the composition of the tribunal or the arbitral procedure was not consistent
with the parties’ agreement;

2) on the initiative of the court: the subject matter of the dispute is not subject to
arbitration under the law, or the arbitral award violates the public policy of this state?*8,

We note that the grounds for setting aside an arbitral award set forth in the 1985
UNCITRAL Model Law are similar to the grounds for refusal to recognize and enforce

an arbitral award set forth in the 1958 New Y ork Convention.

217 TermoRio S.A. E.S.P. v. Electranta S.P.

218 Article 34(2) of the 1985 UNCITRAL Model Law provides that: "An arbitral award may be set aside by the court
referred to in article 6 only if

(a) the party making the application will produce evidence that:

(i) one of the parties to the arbitration agreement referred to in article 7 was in any way incapacitated; or the
agreement is invalid under the law to which the parties have subjected the agreement or, in the absence of a designation of
such law, under the law of this State; or

(i) the applying party was not duly notified of the appointment of the arbitrator or of the arbitral proceedings or was
otherwise unable to present its case; or

(iii) the award deals with a dispute not contemplated by or not falling within the terms of the submission to
arbitration, or contains decisions on matters outside the scope of the arbitration agreement, provided that, if the decisions on
matters submitted to arbitration can be separated from those not submitted to arbitration, only that part of the award which
contains decisions on matters not submitted to arbitration may be set aside; or

(iv) the constitution of the arbitral tribunal or the arbitral procedure was not in accordance with the agreement of the
parties, unless such agreement is inconsistent with any provision of this Act from which the parties may not derogate or, in
the absence of such agreement, was inconsistent with this Act; or

(b) the court determines that:

(i) the subject matter of the dispute is not capable of settlement by arbitration under the law of this State; or

(ii) the award is contrary to the public policy of this State.
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Meanwhile, some states in their national legislation also provide additional grounds
for setting aside an arbitral award, for example:

—an award may be set aside on a question of law arising out of an award made in
the proceeding?*®;

— the award is obtained by bribery, fraud or illegally??°;

— the arbitral award was obtained by criminal means or on the basis of a forged
document 22,

— the arbitration was conducted in a manner contrary to the basic values of the legal
system???,

Thus, despite the harmonization of national legislation by means of the 1985
UNCITRAL Model Law, States still have different lists of grounds for setting aside an
arbitral award. The formula laid down in the 1958 New York Convention does not
provide a uniform mechanism for the recognition and enforcement of foreign arbitral
awards. Legal logic suggests that the grounds for setting aside an arbitral award, which
will lead to the denial of enforcement of a foreign arbitral award, should be uniform. Thus

in the European Convention of 1961 such grounds have been included (Art. 1X).

219 Arbitration act 1996. UK [Electronic resource]. URL: http://www.legislation.gov.uk/ukpga/1996/23/data.pdf
(date of access: 14.11.2022). (d) (7) 69.

220 United States  Federal  Arbitration  Act 1925. U.S.  [Electronic  resource]. = URL:
http://www.yurclub.ru/docs/international/arbitr_USA.pdf (date of access: 14.11.2022). 810 Chap. 1 Title 9; Philippine
Republic Act No. 876 (An Act to Authorize the Making of Arbitration and Submission Agreements, to Provide for the
Appointment of Arbitrators and the Procedure for Arbitration in Civil Controversies, and for Other Purposes) 1953
[Electronic resource]. URL: https://lawphil.net/statutes/repacts/ral953/ra_876_1953.html (date of access: 14.11.2022). (a)
Sec. 24; Republic Act No. 876; Nouveau Code de procédure civile of 26 September 2021. Luxembourg [Electronic resource]
URL: https://www.ilo.org/dyn/natlex/natlex4.detail?p_lang=en&p_isn=107472&p_count=8&p_classification=01 (date of
access: 14.11.2022). (10) Art. 1244; Arbitraje y Otros Procedimientos Alternativos de Solucion de Controversias Comerciales
1998 No 1818. Colombia [Electronic resource]. URL: http://www.ftaa-
alca.org/busfac/comarb/Colombia/D1818E_s.asp#p2tlliclVt (date of access: 14.11.2022). (c¢) 1, 218; Arbitragem e Outros
Procedimentos Alternativos de Solusro de Controviirsias Comerciais of 23 September 1996 No 9.307. Brazil [Electronic
resource] // URL: http://www.ftaa-alca.org/busfac/comarb/Brasil/L9307_p.asp#capV It (date of access: 14.11.2022). VI Art.

32; Avrbitration Act 20009. Bahamaz [Electronic resource]. URL: http://www.bfsb-
bahamas.com/legislation/ArbitrationAct2009.pdf (date of access: 14.11.2022). (g) 2, 90; International arbitration order 20009.
Brunei Darussalam [Electronic resource]. URL:

https://www.agc.gov.bn/AGC%20Images/LAWS/Gazette PDF/2009/EN/s035.pdf (date of access: 14.11.2022). (a) 36 etc.

221 Code of Civil Procedure. Polish Act of 17 November 1964 No 43 [Electronic resource]. URL:
https://www.uv.es/medarb/observatorio/leyes-arbitraje/europa-resto/polonia-ccp-arbitration.pdf (date of access:
14.11.2022). (5) 81 Art.1206; Dutch Code of Civil Procedure of 1 January 1986. Netherlands [Electronic resource]. URL:
http://www.dutchcivillaw.com/civilprocedureleg.htm (date of access: 14.11.2022). Art. 1068; Arbitration act 2006 No.
46/2006. Republic of Serbia Electronic resource]. URL:
http://www.stalnaarbitraza.rs/uploads/regulations/Zakon%200%20arbitrazi,%20engleski%20prevod-ENG.pdf  (date  of
access: 14.11.2022). (5) Art. 58.

222 Code of Civil Procedure, RGBI. No. 113/1895, Sixth Part, Fourth Chapter, as inserted by the Arbitration Law
Reform Act 2006, BGBI. | No. 7/2006. Austria [Electronic resource]. URL:
https://www.ris.bka.gv.at/Dokumente/Erv/ERV_2006_1_7/ERV_2006_1_7.html (date of access: 14.11.2022). 5 (2) §611.
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As noted above, work on the text of the 1961 European Convention was carried out
by the UN Economic Commission for Europe and proceeded in parallel to the adoption
of the 1958 New York Convention. No specific provision for the setting aside of an award
was planned during the work, but various delegates requested a study on instances of
setting aside an award. This study found that multilateral and bilateral treaties on the
enforcement of foreign arbitral awards almost always contain provisions whereby the
setting aside of an award in the State where it was made is a ground for refusal to
recognize and enforce the award??3,

In the course of work on the 1961 European Convention, it was noted, among other
things, that the 1958 New York Convention gives national legislators the freedom to
adopt any grounds for setting aside an arbitral award, also beyond the relevant grounds
for refusal of recognition and enforcement under the 1958 New York Convention. The
1958 New York Convention concerns the enforcement of foreign arbitral awards and
therefore does not establish grounds for setting aside an arbitral award??,

Accordingly, it was decided to include in the European Convention of 1961 the
grounds for setting aside an arbitral award for the purpose of the recognition and
enforcement of foreign arbitral awards. Thus, Article IX prescribes the following:

«1. The setting aside of an award covered by this Convention in one of the States
Parties to this Convention shall not constitute grounds for refusal to recognize or enforce
the award in other States Parties to this Convention unless the award is set aside in the
State in which or under the law of which the award was made and on one of the following
grounds only:

(a) the parties to the arbitration agreement were, under the law applicable to them,
under some incapacity or the agreement was invalid under the law to which the parties
subjected it or, in the absence of such direction, under the law of the country where the

award was made; or

223 \Van den Berg A.J. Should the Setting Aside of the Arbitral Award be Abolished? // P. 11.
224 1bid. P. 12.



68

(b) the party requesting the setting aside was not duly notified of the appointment
of the arbitrator or of the arbitration proceedings or was otherwise unable to provide an
explanation; or

c) the said award was made in a dispute not contemplated or not covered by an
arbitration agreement or arbitration clause in the contract, or contains rulings on matters
outside the scope of the arbitration agreement or arbitration clause in the contract,
provided, however, that if the matters covered by the arbitration agreement or clause can
be separated from those not covered by such agreement or clause, that part of the award
which contains statements on matters covered by the arbitration agreement or arbitration
clause in the contract may not be set aside; or

(d) the composition of the arbitral tribunal or the arbitral procedure was not in
accordance with the agreement of the parties or, in the absence thereof, was not in
accordance with the provisions of article IV of this Convention.

It should be noted that the European Convention of 1961, as well as the New York
Convention of 1958, does not establish the grounds for setting aside an arbitral award,
but only defines those grounds for setting aside which would lead to the denial of
recognition and enforcement of a foreign arbitral award. This means that state courts may
set aside an arbitral award on any grounds set out in their national law, but only if the
award is set aside on the grounds set out in article 1X (1) of the 1961 European
Convention.

The grounds for setting aside an arbitral award under the 1961 European
Convention are similar to the grounds for refusal to recognize and enforce an arbitral
award set out in subparagraphs "article V (1) (a) to (d) of the 1958 New York Convention,
as well as the grounds for setting aside an arbitral award contained in subparagraphs (a)
to (d) of article V (2) of the Convention. "The provisions of the European Convention of
1961 did not include such grounds for setting aside an arbitral award as non-arbitrability
of the dispute and contradiction of the arbitral award with public policy??®. Professor A.

van den Berg believes that this circumstance is quite logical, since each state may invoke

225 However, these grounds are provided for in article V (2) of the 1958 New York Convention as grounds for refusal
to recognize and enforce an arbitral award, and in paras. "b" paragraph 2 of Art. 34 of the UNCITRAL Model Law of 1985
as grounds for setting aside an arbitral award.
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its public policy with respect to an arbitral award, whether in an annulment procedure (in
the state in which the award was made) or in the enforcement of an arbitral award (both
in the state in which the award was made and in other states)?2°.

State practice shows a uniform application of the provisions of paragraph 1 of
article 1X of the European Convention of 1961. Thus, in a decision of the Supreme Court
of Austria, an appeal against a court decision on the recognition and enforcement of an
arbitral award was considered??’. The Austrian courts had held that an arbitral award had
been set aside by the state court in the place where the award had been made on the ground
that it violated the public policy of the State in which it was made. The Austrian Supreme
Court held that this ground for setting aside was not included in article 1X (1) of the 1961
European Convention, therefore the award was validly recognised and enforced in
Austria.

In its decision, the Higher Land Court of Dresden also applied the provisions of the
1961 European Convention to assess the refusal to recognize and enforce an arbitral
award??, The court found that the arbitral award between the parties had been issued by
the International Arbitration Court attached to the Belarusian Chamber of Commerce and
Industry. That award was subsequently set aside by the Belarusian court, on the grounds
that the arbitration clause had not been properly agreed upon and that the rules under
which the arbitral tribunal was to act and make its decisions had not been complied with.
The Court concluded that the annulment of the arbitral award was in accordance with Art.
"a" and "d" paragraphs 1, article IX of the European Convention of 1961, and refused to
recognize and enforce the arbitral award annulled by the Belarusian court. This position

was supported by the higher court??,

226 \/an den Berg A.J. Should the Setting Aside of the Arbitral Award be Abolished? P. 12.

227 Kx*** GmbH v. D**** No. 30b117/93, Supreme Court, Austria, 20 October 1993 [Electronic resource]. URL:
https://newyorkconvention1958.org/index.php?lvi=concept_see&id=40&opac_view=2 (date of access: 14.11.2022).

228 G**** y, P **** [Electronic resource] : No. 11 Sch 18/05: Higher Regional Court of Dresden, Germany: 31
January 2007. URL:
https://newyorkconvention1958.org/index.php?lvi=concept_see&id=9&page=2&nbr_lignes=165&I typdoc=  (date  of
access: 14.11.2022).

229 Gr**xy, P **** No, |Il ZB 14/07, Federal Court of Justice, Germany, 21 May 2007 [Electronic resource].
URL: https://newyorkconvention1958.org/index.php?lvi=notice_display&id=284&opac_view=2 (date of access:
14.11.2022).
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Another example is the case of Siman France v. Holding Company «Siberian
Cement»?°, An application for the recognition of a foreign arbitral award was lodged
with a Russian court. It was established that the arbitral award had been set aside by the
Turkish court on the following grounds: the arbitral award had not been made within the
prescribed time limit; the arbitral tribunal had not considered the debtor's argument under
the principle of good faith, thus exceeding its mandate; the fact that the parties had waived
the right to apply to set aside the award was contrary to public policy. The Court
concluded that "The arbitral award was set aside by the Turkish court on special grounds
under domestic law, which are not found in article 1X(1) of the 1961 European
Convention™.Z%, The court also noted that these grounds, in accordance with the European
Convention of 1961, do not entail a refusal to recognize an arbitral award in the Russian
Federation.

The very clear provisions of the European Convention of 1961 concerning the
refusal to recognize and enforce a foreign arbitral award provide a stable enforcement
practice. A number of arbitration specialists propose to consider the grounds for setting
aside an arbitral award set forth in the European Convention of 1961 as appropriate
grounds for setting aside an arbitral award for the purpose of refusal to recognize and
enforce a foreign arbitral award under the 1958 New York Convention. According to the
American scholar G. Born, the best solution for setting aside an arbitral award is provided
by the approach realized in the European Convention of 1961.2%2,

The legal doctrine has also developed an approach to the grounds for setting aside
an arbitral award in application of the provisions of the 1958 New York Convention on
the Denial of Recognition and Enforcement of an Arbitral Award. Thus, the concept of
international and local standards for setting aside an arbitral award was formed.

According to this concept, the international standards of abolition include the
provisions of paragraphs "a - d" of paragraph 1 of article V of the New York Convention

of 1958. Similar grounds are provided by article IX, paragraph 1, of the European

230 Definition of the Arbitration Court of the Kemerovo region from 20.07.2011 in case Ne A27-781/2011 [Electronic
resource]. URL: https://kad.arbitr.ru/Document/Pdf/e641ebf6-ad9b-48ca-916f-5daf9d49a449/ebeeab0f-98d9-4b3b-ba28-
d4e99240e21d/A27-781-2011 20110720 Opredelenie.pdf?isAddStamp=True (accession date 14.11.2022).

231 |bid.

232 Born G.B. Op. cit. P. 248.
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Convention of 1961 and article 36, paragraph 1, subparagraph "a" and "d" of the
UNCITRAL Model Law of 1985.2, An annulment of an arbitral award based on
international standards of annulment results in a denial of recognition and enforcement
of the annulled award in any foreign state?4,

Proponents of the concept of international and local standards for setting aside an
arbitral award believe that all other grounds belong to the second group. Such grounds
may be, for example, those set out in article VV(2) of the 1958 New York Convention -
non-arbitrability of the dispute and violation of public policy. The local nature of such
grounds may be expressed in the fact that each State has its own rules of arbitrability of
the dispute and approaches to public policy, i.e. the object of the dispute in one State may
be subject to arbitration and not be so in another; the circumstances which lead to the
violation of public policy in one State may not lead to similar consequences in another
State. The setting aside of an award under local standards has legal effect only in the
territory of the State in which the award was made. For example, if an arbitral award has
been set aside on grounds of violation of public policy (article V (2) (b) of the 1958 New
York Convention), this will not preclude the recognition and enforcement of the set aside
award?®,

The situation is more complicated with such grounds for setting aside an arbitral
award as obvious interest or bribery of the arbitrator, the arbitrator's guilt, etc.?*®. On the
one hand, these grounds are not expressly mentioned in Art. "On the one hand, these
grounds are not expressly mentioned in article V (1) (a) to (d) of the 1958 New York
Convention, and therefore would not be recognized as international grounds for
cancellation. On the other hand, these grounds do not depend on the specifics of the
national legal order in which the arbitral award was made, and imply serious violations

that cannot be overlooked in the enforcement of the award.

233 paulsson J. Enforcing Arbitral Awards Notwithstanding a Local Standard Annulment (LSA). P. 29.

234 Litvinskiy D.V. On the Possibility of Enforcing an Arbitral Award Overturned by the Judicial Authorities of the
State in Whose Territory It Was Made (New Trends in International Commercial Arbitration Law) // Journal of Private
International Law. 2000. Ne 4 (40). P. 22.

235 Born G.B. Op.cit. P. 3642.

2% As noted above, these grounds are provided for in the national laws of some states.
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However, the concept of international and local standards for setting aside an
arbitral award cannot be applied to a refusal to recognize and enforce an arbitral award
under the 1958 New York Convention, since that Convention does not expressly establish
any restrictions on the grounds for setting aside an arbitral award for the purpose of
refusing to enforce an award®’. However, this does not mean that the idea of establishing
uniform grounds for setting aside arbitral awards for the purpose of refusing to enforce a
foreign arbitral award should not be supported. It is quite obvious that the provisions of
the 1958 New York Convention need to be supplemented by formalized grounds for
setting aside an arbitral award.

Moreover, UNCITRAL conducted a study on the application and interpretation of
the 1958 New York Convention, which noted: "... the 1958 Convention does not define
the grounds on which an arbitral award may be set aside, unlike the 1961 European
Convention (article 1X), which allows only the grounds specified as reasons for refusal in
paragraph 1(a)-(d) of the 1958 Convention to be set aside. Thus, the 1958 Convention
essentially gives effect to grounds which may be rather unexpected because of differences
in national laws or which may be so tied to particular local circumstances that their
compulsory recognition in the country of execution seems inappropriate."?®. In fact,
UNCITRAL has recognized that the current wording of the 1958 New York Convention
regarding the refusal to recognize and enforce an award that has been set aside at the place
of issuance does not provide sufficiently effective regulation, and it is desirable to
establish formal grounds for setting aside an award.

According to some experts, as a single standard for setting aside an arbitral award
for the purpose of refusing to enforce a foreign arbitral award may be the provisions of
paragraph 1 of article IX of the European Convention of 1961, which in law enforcement
practice is an example of an effectively functioning mechanism??°. Note that the grounds

for setting aside an arbitral award for the purpose of refusing to enforce a foreign arbitral

237 petrochilos G.C. Enforcing Awards Annulled in Their State of Origin under the New York Convention // The
International and Comparative Law Quarterly. 1999. Vol. 48, No. 4. P. 887.

28 UN  document —  AJCN.9/168. 20  April 1979  [Electronic  resource]. = URL:
https://www.newyorkconvention.org/uncitral/sessions (date of access: 14.11.2022).

23 Golsky D.G. Recognition and Enforcement of Arbitral Awards Cancelled by the Court of the Place of Their
Issuance: Ph. Candidate of Law. P. 105.
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award, as formulated in paragraph 1 of article IX of the European Convention of 1961,
correspond to the provisions of paragraphs "a — d", paragraph 1 of article V of the 1958
New York Convention, and does not include such grounds as violation of public policy
and non-arbitrability of the dispute.

However, it appears that violation of public policy and non-arbitrability of the
dispute are serious grounds for setting aside the arbitral award, which cannot be ignored.
The non-arbitrability of a dispute may be considered as an independent ground or
included in the public policy?4.

First, public policy is an extraordinary measure that applies only in exceptional
cases?,

Secondly, the Swiss expert T. Giovannini believes that public policy includes the
principle of due process of law, the components of which include the equality of the
parties and the right to be heard?*?. According to specialist S.V. Krokhalev, public policy
includes the following principles: “the principle of pacta sunt servanda; the requirement
of good faith; the principle of the prohibition of abuse of right, the prohibition of
corruption and agreements that violate it; fundamental human rights and freedoms; the
recognition of certain things outside of commercial circulation (in particular, nuclear,
chemical and bacteriological weapons); protection of cultural heritage and the
environment; the ability of states and legal entities to be subjects of arbitration and to
enter into arbitration agreements; the prohibition of individual prosecution of the debtor
subject to bankruptcy proceedings, based on "the essential principle of equality of
creditors, which is the basis of the philosophy of collective proceedings." fundamental
principles of procedure, such as the requirement of impartiality of an arbitrator, the
adversarial principle, and the principle of equality of arms?%,

Accordingly, the public policy includes principles designed to protect the rights

and interests of participants in arbitral proceedings. These principles must be respected

240 Giovannini T. What are the grounds on which awards are most often set aside? // International Bar Association
Review. 2001. No. 1. P. 115-127.

241 For example, in the Russian Federation it is expressly stated in Art. 1193 of the Civil Code of the Russian
Federation.

242 Gjovannini T. What are the grounds on which awards are most often set aside?

243 Krohalev S.V. Category of public law in the international civil procedure. SPh., 2006. P. 165-166.
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not only in the State in which the arbitral award was made, but also in any other State in
which its enforcement is sought.

Thirdly, a situation develops where one and the same arbitral award will be
subjected to a public policy analysis in at least two states. Such a situation is tantamount
to a review of an arbitral award and a court decision in the state where the arbitral award
Is presented for enforcement, which is unacceptable.

Thus, it is desirable to formalize the provisions of the 1958 New York Convention
with regard to the grounds for setting aside an arbitral award in order to refuse recognition
and enforcement of an arbitral award that has been set aside at the place where it was
made. Such grounds may be the grounds for refusal of recognition and enforcement of an
arbitral award set forth in article V of the 1958 New York Convention (with the exception
of paragraph 1 (e)), namely: incapacity of a party to the arbitration agreement; invalidity
of the arbitration agreement; improper notice to a party of the appointment of an arbitrator
or of the arbitration proceedings or failure of the losing party to provide evidence; the
award contains rulings on matters outside the scope of the arbitration agreement; the
composition of the tribunal or the arbitral procedure was not consistent with the parties'

agreement; nonarbitrability of the dispute or violation of public policy.
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Chapter 4: Overturned Decision of International Commercial Arbitration: Legal

Status and Cross-Border Movement

§ 1: Status of annulled foreign judgments of international commercial arbitration

The 1958 New York Convention has been providing for the recognition and
enforcement of foreign arbitral awards for more than 60 years. During this time, the law
enforcement practice of the states has revealed inaccuracies in some provisions of the
1958 New York Convention, including the provision providing for the denial of
recognition and enforcement of arbitral awards annulled in the place where they were
made®*4,

The refusal to recognize and enforce an arbitral award that has been annulled shall
be based on article VV(1)(e) of the 1958 New York Convention. "This provision of the
1958 New York Convention allows state courts both to recognize and enforce the
annulled arbitral award and to refuse enforcement of such awards. In this connection,
there is no uniform approach in the law-enforcement practice of the states on this issue®*®.

In most cases, state courts refuse to recognize and enforce an arbitral award that
has been vacated in the place where it was rendered. For example, in TermoRio S.A.
E.S.P. v. Electranta S. P., the American Court refused recognition and enforcement of an
arbitral award that had been set aside, citing subparagraphs "article VV(1)(e) of the 1958
New York Convention?®. In Pemex v. Commisa, the Luxembourg Court of Appeal also
concluded that the annulled arbitral award was not recognized and enforced?*'.

In one of its decisions, the German Federal Court upheld the lower court's
conclusion to refuse recognition and enforcement of an arbitral award on the basis of Art.
"article V, paragraph 1 (e), of the 1958 New York Convention, in view of the fact that the
arbitral award rendered by the International Court of Arbitration at the Belarusian

Chamber of Commerce and Industry had subsequently been set aside by the court at the

24 Recognition and Enforcement of Foreign Arbitral Awards in Russia and the Former Soviet Union/ T.D. Aitkulov,
R.E. Akramov, M.A. Akchurina et al; ed. by R.O. Zykov. Moscow: Arbitration Association, 2019 [Electronic resource].
Access from the ConsultantPlus Legal Information System.

245 Shakirov S.Sh. Existing approaches in the field of excellent enforcement of foreign arbitral awards in place of
their issuance // Gaps in Russian legislation. 2016. Ne6. P. 112,

246 TermoRio S.A. E.S.P. v. Electranta S.P.

247 pemex — Exploracion y Produccion v. Corporacion Mexicana de Mantenimiento Integral, S. de R.L. de C.V.
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place where the arbitral award had been made?*. The Court noted that since the
provisions of the 1958 New York Convention allow a court to refuse recognition and
enforcement of an arbitral award if the award has been set aside by the state court in the
place where it was made, the lower court's decision is valid and justified.

Another example is the decision of the Higher Regional Court of Rostock not to
recognize and enforce a foreign arbitral award overturned at the place where it was
rendered?®®. The State court's decision to set aside the arbitral award was subsequently
appealed against by the party to the dispute, with the result that it was overturned. On this
basis, the court's decision to refuse recognition and enforcement of the foreign arbitral
award was set aside by the higher court, with reference to the fact that the grounds for
refusal to recognize and enforce the foreign arbitral award in accordance with
subparagraphs (e) (1) of article V of the 1958 New York Convention no longer existed.
"article V(1)(e) of the 1958 New York Convention no longer exists?*,

However, there is also the opposite approach, where state courts recognize and
enforce a foreign arbitral award that has been set aside in the place where it was rendered.
In Chromalloy Aeroservices v. Arab Republic of Egypt, a U.S. court recognized and
enforced an arbitral award notwithstanding its setting aside. In doing so, the court referred
to the discretionary provisions of article V of the 1958 New York Convention allowing
both the refusal to enforce annulled arbitral awards and the enforcement of such
awards®?. In Yukos Capital SARL v. OJSC Rosneft Qil Co, the Amsterdam Court of
Appeal upheld the lower court's finding of recognition and enforcement of an arbitral
award that had been set aside at the place where it was rendered®®2. The Court considered
that the provisions of article V (e) (1) of the 1958 New York Convention did not require

the arbitral award to be taken into account. e) of article V (1) of the 1958 New York

28 Case No Il ZB 14/0721, Bundesgerichtshof, Germany, 21 May 2007 [Electronic resource]. URL:
http://newyorkconvention1958.org/index.php?lvi=notice_display&id=284 (date of access: 14.11.2022).

249 Case No 1 Sch 03/99, Oberlandesgericht Rostock, Germany, 28 October 1999 [Electronic resource]. URL:
http://newyorkconvention1958.org/index.php?lvi=notice_display&id=247 (date of access: 14.11.2022).

250 Case No Il ZR 332/990 [Electronic resource] : Bundesgerichtshof, Germany: 1 February 2001. URL:
http://newyorkconvention1958.org/index.php?lvi=authperso_see&id=27 (date of access: 14.11.2022).

251 Chromalloy Aeroservices Inc. v. The Arab Republic of Egypt. United States District Court, District of Columbia,
Civil No. 942339 (JLG), 31 July 1996 // Yearbook Commercial Arbitration. 1997. Volume XXII. P. 1007-1012.

252 Yukos Capital S.ar.l. v. OAO Rosneft.
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Convention does not require the setting aside of the arbitral award to be taken into
account.

In our view, the current situation in connection with the absence of a clear provision
in the 1958 New York Convention on the refusal to recognize and enforce a foreign
arbitral award that has been set aside at the place of making leads to the following
unfavorable consequences.

The recognition and enforcement of an annulled arbitral award in a foreign country
quite obviously violates one of the general principles of law - the principle of legal
certainty. Legal certainty is usually understood as its so-called substantive component,
I.e. the presence of clarity and predictability of legal regulation. In this respect, according
to V. V. Lazarev, the expression of uncertainty may be a gap in law, which occurs in the
absence of a legal norm or its incompleteness®:2,

At the same time, in addition to the substantive component of the principle of legal
certainty there is a procedural one. It is obvious enough that the situation is directly
contrary to legal certainty, when in different states there are inconsistent or contradictory
arbitral awards in respect of the same rights and interests of the participants of economic
activity. In such cases, it is possible to question not only the uniqueness of legal claims,
but also the law itself as a guarantor of their security. In fact, some fundamental norms of
international law, including the norms of international civil proceedings - the principles
of lis pendens and res judicata, the principle of equality of participants in the judicial
(arbitration) process and a number of others are aimed at preventing parallel processes
and the existence of conflicting arbitral awards.

Along with these fundamental principles, international and national law establishes
special procedures aimed at limiting the possibility of reviewing a judicial (arbitration)
decision, as well as the prevention of abuse of rights by persons involved in the case
(usually the losing party).

Of course, ensuring the absence of conflicting court (arbitration) decisions is only

one of the elements of the principle of legal certainty, but it seems to be extremely

253 Lazarev V.V. Selected Works. [In 3 vols.] Vol. II: Gaps in legislation: establishment, overcoming, elimination.
M., 2010. P. 51.
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important. In the process of consideration of a dispute for the participants the result is
important - obtaining an appropriate decision confirming the claimed claims. Parallel
action in different states of opposite decisions on the same case leads to a directly opposite
situation, violating the rights of one of the parties, and in some cases both.

Attention should also be paid to another aspect of the violation of the principle of
legal certainty, which arises in the recognition and enforcement of an annulled arbitral
award. We are talking about the fate of the arbitration agreement concluded between the
parties. Cancellation of an arbitral award, in fact, gives a party (parties) the opportunity
to reapply to arbitration to resolve the dispute?®*. The arbitral tribunal will have to
consider the dispute, which will result in a new decision on the case. The award may be
the opposite of the original award. By this point, there may be a situation in which the
original award is recognized and enforced in one or more states. In turn, the party in
whose favour the second award is made will undoubtedly want to enforce the award.
Thus, a situation may arise in which two directly opposing arbitral awards on the same
dispute (between the same parties, on the same subject matter, and on the same grounds)
are in effect.

A similar case occurred in France in Société OTV v. Société Hilmarton. An
application for recognition and enforcement of an arbitral award made by the Swiss
Chambers Arbitration Institution (SCAI) was filed with the Court. Subsequently, this
arbitral award was set aside by a state court in Switzerland. However, this fact did not
prevent the French court from recognising and enforcing the foreign arbitral award that
had been annulled at the place where it was made.?®. Later in Switzerland, the dispute
between Société OTV and Société Hilmarton was taken up again by the SCAI. This
resulted in a new award, which, unlike the original award, satisfied the claims of the
opposing party. The second arbitral award was recognized and enforced in the UK?®,

Thus, for the same dispute (between the same parties, about the same subject matter and

24 International commercial arbitration: Textbook / Ed. by O.Yu. Skvortsov, M.Y. Savransky, G.V. Sevastyanov.
P. 809.

2% Hilmarton Ltd. v. Omnium de traitement et de valorisation — OTV.

2% Omnium de Traitement et de Valorisation v. Hillmarton Ltd., 1998 Folio No 1003, High Court, England and
Wales, 24 May 1999 [Electronic resource]. URL:
https://newyorkconvention1958.org/index.php?Ivi=notice_display&id=885 (date of access: 14.11.2022).
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on the same grounds), two opposing arbitral awards have been in effect in different states.
This situation leads to the fact that the rights and interests of the parties are not guaranteed
equally in all states. The original award enforced in any State will clearly violate the rights
of the party in whose favour the second award was made.

Execution of the annulled arbitral award clearly violates such a fundamental
principle of international civil procedure as res judicata. The national legislation of many
states and international treaties on legal assistance in fact do not provide for the possibility
to revise a foreign court decision in the process of its execution. The provisions of the
1958 New York Convention do not allow for such a possibility either, since they stipulate
that only a valid judgment is subject to enforcement.

It was noted above that the annulment of the arbitral award allows a party (parties)
to reapply to arbitration to resolve the dispute on the basis of the existing arbitration
clause. If a new arbitral award is made, an application for enforcement of the new arbitral
award may be made to the court of the State in which the repealed arbitral award was
recognized and enforced. In such a situation, the court has a choice to make: execute the
arbitral award (i.e. to fulfill its obligations under the 1958 New York Convention), which
would violate the principle of res judicata, and the state would have two awards - between
the same parties, on the same subject and on the same grounds - or refuse to execute the
new award with reference to compliance with the res judicata principle, thus violating
the provisions of the 1958 New York Convention®’,

Similar cases have arisen in jurisprudence, such as PT Putrabali Adyamuliav. S.A.
Rena Holding, in which an arbitral award overturned by a state court was recognized and
enforced in France. After the annulment of the arbitral award, a new arbitral award was
rendered, which was opposite to the original award. An application for enforcement of a
second award had been made in France. On examination, the court refused recognition
and enforcement of the award, invoking the principle of res judicata, because a decision

by a French state court between the same parties, on the same subject matter and on the

257 This conclusion is justified by the author of the dissertation in the publication: Kurochkina E.M. Legal Regime
for the Enforcement of Foreign Court Judgments and Arbitral Awards in the Eurasian Economic Union // Eurasian
integration: economy, law, politics. 2022. T.16. Ne 1. P. 98.
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same grounds, providing for the enforcement of the original award was already in force
in France®®®,

Moreover, the recognition and enforcement of an arbitral award that has been set
aside at the place where it was made violates the logic of the 1958 New York Convention.
It would seem that the award and the acts passed in respect of the award form an
interrelated system with a clear hierarchy of elements. This system must include:

- arbitration clause between the parties;
- an award rendered by an arbitral tribunal based on that arbitration clause;
- the decision of the state court at the place of arbitration.
The said court may take one of the following decisions:
a) to set aside the award;
b) to refuse to set aside the arbitral award;
c) to issue a writ of execution for compulsory enforcement of the arbitral award;
d) to refuse to issue a writ of execution for compulsory enforcement of the arbitral
award>®.

Whatever verdict a state court renders on an arbitral award is an integral part of the
proceedings between the parties. It is a unified system and, as part of all its components,
it is binding on the courts of foreign States in which the question of enforcement of an
arbitral award is raised. This thesis was noted in the decision in Enka Insaat ve Sanayi
A.S.v. 000 "Insurance Company Chubb, etc.: the court, which considers the application
for recognition and enforcement of a foreign arbitral award, must obey any court decision,
which has annulled the arbitral award?®. The Court reached this conclusion on the basis
of Art.

The Court reached this conclusion on the basis of article V, paragraph 1 (e), and
article VI of the 1958 New York Convention.

The above system may also include a fourth element:

2% Société PT Putrabali Adyamulia v. Société Rena Holding et Société Moguntia Est Epices.

29 The proposed system may also include decisions of higher courts in cases where the original decision was
challenged in higher instances.

260 Enka Insaat ve Sanayi A.S v. OO0 "Insurance Company Chubb", Chubb Russia Investments Limited, Chubb
European Group SE and Chubb Limited [Electronic resource] : No A4/2020/0068: Court of Appeal, United Kingdom,
England and Wales: 29 April 2020. URL:
https://newyorkconvention1958.org/index.php?lvi=notice_display&id=6069&opac_view=6 (date of access: 14.11.2022).
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- the decision of a state court in the place where the foreign arbitral award is to be
enforced.

The said court may take one of the following decisions:

a) to recognize and enforce the foreign arbitral award,
b) to refuse recognition and enforcement of a foreign arbitral award?e?,

Thus, enforcement of an annulled arbitral award in effect means that the decision
to annul the arbitral award made by the state court at the place of arbitration is simply
ignored, thus violating the provisions of the 1958 New York Convention?®2,

This violation is clearly demonstrated by the following situation. In the above-
mentioned case of PT Putrabali Adyamulia v. S.A. Rena Holding, when the French court
refused recognition and enforcement of the second arbitral award with reference to
compliance with the res judicata principle, it actually violated the 1958 New York
Convention. The 1958 New York Convention does not establish as grounds for refusal of
recognition and enforcement of an arbitral award such circumstances as the effect in the
national legal order of a decision between the same parties, on the same subject and on
the same grounds. Accordingly, the court's decision to deny recognition and enforcement
of the second arbitral award effectively ignored the provisions of the 1958 New York
Convention. Under the 1958 New York Convention, the award was to be recognized and
enforced.

This situation violates one of the basic principles of international law - pacta sunt
servanda. According to the principle pacta sunt servanda and article 27 of the Vienna
Convention of 1969, a state cannot refer to its national law as justification for its failure
to comply with an international treaty?. The Court in PT Putrabali Adyamulia v. S.A.
Rena Holding, despite the principle of res judicata established in French law, had to

follow the provisions of the 1958 New York Convention and decide to recognize and

21 The system we propose may also include decisions of higher courts in cases where the original decision was
challenged in higher instances.

262 This conclusion is justified by the author of the thesis in the publication: Kurochkina E.M. Legal regulation of
cross-border movement of arbitral awards // International Law. 2022. Ne 4. P. 75.

263 Yukos Universal Ltd. v. Russian Federation, No. AA 227, Interim Award on Jurisdiction and Admissibility
Permanent Court of Avrbitration, 30 November 2009 [Electronic resource]. URL:
https://arbitration.ru/userfiles/file/Case%20Law/Investment%20arbitration/Russia/Y ukos%20v%20Russian%20Federation
%20Interim%20Award%2030%20Nov%202009.pdf?ysclid=lbggwsilma918645197 (date of access: 14.11.2022). Point
313.
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enforce the second arbitral award. In such circumstances, two directly opposite judgments
would be in force in France and the rights of the parties would be violated. It is for that
reason that the recognition and enforcement of foreign arbitral awards set aside at the
place where they were rendered must be refused.

Our analysis shows that the recognition and enforcement of a foreign arbitral award
annulled at the place where it was rendered violates such principles of international civil
procedure as the principles of legal certainty, lis pendens, res judicata.

The enforcement of annulled arbitral awards in foreign countries also leads to
negative consequences for the participants in the arbitration proceedings. First, a situation
of legal uncertainty is created for the parties. A party who has obtained annulment of an
award in the state where the award was rendered may find that in one state it will be
protected from enforcement of the award (the state court will refuse to enforce the
annulled award), but in another state it will not, because the annulled award will be
enforced in its territory by a state court decision?4,

Moreover, the parties may find that two directly opposing awards will be
recognized and enforced in different states: a vacated award and a second award if the
case is reexamined by the ICA. Although it is also possible that a party in whose favor a
second award is rendered will be denied recognition and enforcement of that award on
the basis of res judicata because the annulled award has been executed in the State. This
situation leads to a violation of the 1958 New York Convention, which aims to ensure the
free cross-border movement of arbitral awards and their enforcement in the states where
there is a need to implement it, and, consequently, to a violation of the principle of
international law pacta sunt servanda.

In this connection, we venture to suggest that a court before which the question of
enforcement of a foreign arbitral award is presented should refuse to recognize and
enforce an arbitral award if it has been set aside by a state court in the place where it was

rendered.

264 This conclusion is justified by the author of the dissertation in the publication: Kurochkina E.M. Legal Regime
for the Enforcement of Foreign Court Judgments and Arbitral Awards in the Eurasian Economic Union // Eurasian
integration: economy, law, politics. 2022. T.16. Ne 1. P. 98.
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8§ 2. International legal unification of the status of annulled decisions of international

commercial arbitration

The ICA is an effective means of protecting the rights and interests of participants
in cross-border relations?®. One of the important aspects of its effectiveness is the
possibility to recognize and enforce the arbitral award in a state other than the one where
it was made. The belonging of the participants of the arbitration process to different legal
systems obviously creates difficulties with the recognition and enforcement of the arbitral
award in the territory of a foreign state. In this connection it is especially important that
the international legal and national regulation is aimed at the smooth cross-border
movement of arbitral awards.

At the international level, recognition and enforcement of foreign arbitral awards
are actually provided by the New York Convention of 1958. Some of its provisions are
not clearly prescribed, in particular, the provisions on refusal of recognition and
enforcement of arbitral awards annulled at the place of rendering. The practice of law
enforcement on this issue is contradictory, which leads to negative consequences for the
participants of arbitration proceedings.

Following the 1958 New York Convention, controversial rulings on the issue of
refusal to recognize and enforce a foreign arbitral award were also introduced into
Russian law. For example, national regulations (subparagraph paragraph 4 of Part 1 of
art. 1. art. 417 of the Civil Procedure Code?®®, Subparagraph. Subparagraph 6, Paragraphs.
1 n. 1, p. 3 of article 36 of the Law of the Russian Federation of 19932%" provide that the

265 Akimbekova M.A., Moroz S.P. The recognition and enforcement of foreign arbitration and state courts on
investment disputes in Kazakhstan // Law and State. Ne 3 (72). 2016. P.52.

266 paragraph 4 of Paragraph 1 of Art. 1. art. 417 of the Civil Procedure Code provides that "The recognition and
execution of the decision of a foreign arbitration court (arbitration) may be refused:

the decision has not yet become binding on the parties, or has been overturned, or its execution has been suspended
by a court of the country in which or under the law of which it was made."

267 pParagraph 6, subparagraphs. 1 Paragraph 1, Item 1, Item 3 of article 36 of the Law of 1993 stipulates that
"recognition or enforcement of an arbitral award, regardless of the country in which it was made, may be refused in one of
the following cases:

1) at the request of the party against whom it is directed, if that party provides evidence to the competent court before
which recognition or enforcement is sought that:

the decision rendered in the territory of a foreign state has not yet become binding on the parties to the arbitration
or has been set aside or suspended by the competent authority of the country where it was rendered or the country whose law
applies (italics our - E.K.).



84
recognition and enforcement of an arbitral award that has been set aside at the place of
issuance "may" be denied, i.e. the discretion of a state court in enforcing an award that
has been set aside is allowed.

At the same time the provision of part 3 of article 244 of the Arbitration Procedural
Code sets forth that the court shall deny recognition and enforcement of a foreign
arbitration award on certain grounds, i.e. it is already at the discretion of the court®. Let's
note that the grounds for refusal are not established in this norm, but it contains a reference
to the norm of the Law of the Russian Federation of 1993 providing for the refusal to
issue a writ of execution for compulsory enforcement of an arbitral award, but not a
refusal to execute an arbitral award. Grounds for refusal to issue a writ of execution (item
3 of article 36 of the Law of the Russian Federation of 1993) coincide only partially with
the grounds for refusal to enforce a foreign arbitral award (item 1 of article 36 of the Law
of the Russian Federation of 1993). For example, under paragraph. 3 of article 36 of the
Law of the Russian Federation of 1993 does not fall under such ground as cancellation of
an arbitral award by the state court at the place of its making. It is possible that in this
case the legislator made an inaccuracy, as a result of which the grounds for refusal to
recognize and enforce a foreign arbitral award and the grounds for refusal to issue a writ
of execution for compulsory enforcement of a foreign arbitral award are mixed.

In this regard, it is proposed to make the following changes to the Russian
legislation:

- 4. 3 of Art. 244 of the Arbitration Procedural Code shall be amended to read as
follows: "The arbitral court shall refuse to recognize and enforce in whole or in part a
foreign arbitral award on the grounds stipulated by the Law on International Commercial
Arbitration for refusal to recognize or enforce an arbitral award, unless otherwise

provided for in an international treaty of the Russian Federation™;

3) Enforcement of an arbitral award by issuing a writ of execution may be refused on the grounds set out in
subparagraph 2 of paragraph 1 of this Article, and also if the party against which the award is directed does not refer to these
grounds (italics our - E.K.)".

268 part 3 of Art. 244 of the Arbitration Procedural Code stipulates that "the arbitral tribunal shall fully or partially
deny recognition and enforcement of a foreign arbitral award on the grounds provided by the law on international commercial
arbitration to deny issuance of a writ of execution for compulsory enforcement of the international commercial arbitration
award, unless otherwise provided by an international treaty of the Russian Federation (emphasis added - EK)".
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- in part 1 of Art. 417 of the Civil Procedure Code the words "may be refused”
replaced by the words "must be refused";

- in clause 1 of article 36 of the Law of the Russian Federation of 1993 the words
"may be refused" are replaced by the words "must be refused";

- in clause 3 of article 36 of the Law of the Russian Federation of 1993 the words
"may be refused" are replaced by the words "must be refused".

The introduction of such changes in the Russian legislation will contribute to the
observance of legal rights and interests of participants of transboundary disputes in the
territory of the Russian Federation®®. At the same time improvement of the legal
mechanism of recognition and enforcement of a foreign arbitral award, cancelled at the
place of its making, should also be carried out at the international level.

Attempts have been made within the framework of UNCITRAL. The need to
amend the 1958 New York Convention was first brought to the attention of UNCITRAL
at its tenth session, in 1977, when the Asian-African Legal Advisory Committee proposed
that consideration be given to the possibility of drafting a protocol supplementing the
1958 New York Convention, clarifying certain issues, including the grounds for refusal
of recognition and enforcement of an arbitral award?’®. There was a discussion on the
introduction as a ground for refusal the rendering of an award under a procedure that is
unfair to any of the parties. As a result, it was concluded that the public policy as a ground
for refusal of recognition and enforcement of an arbitral award (article V (2) (b) of the
1958 New York Convention) should be replaced by a minimum standard of fairness.
UNCITRAL noted that the issue at hand merited further study?’*. However, subsequent
work on the revision of the 1958 New York Convention has not even begun.

At the thirty-first session of UNCITRAL in 1998, the question was again raised of

resuming work on improving the mechanism for the enforcement of foreign arbitral

269 This conclusion is justified by the author of the thesis in the publication: Kurochkina E.M. Legal regulation of
cross-border movement of arbitral awards // International Law. 2022. Ne 4. P. 75-76.

20 UN Document — A/CN.9/127. 23 May 1977 [Electronic resource]. URL: https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N76/202/43/PDF/N7620243.pdf?OpenElement (accessed 14.11.2022).

21 UN Document — A/CN.9/127/Add.1. 23 May 1977 [Electronic resource]. URL: https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N77/079/27/PDF/N7707927.pdf?OpenElement (accessed 14.11.2022).
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awards?’2, During the special meeting of UNCITRAL dedicated to the 40th anniversary
of the 1958 New York Convention arbitration experts assessed the practice of application
of the 1958 New York Convention and revealed practical problems in enforcement of
foreign arbitral awards, among them the possibility of recognition and enforcement of
annulled arbitral awards?"3.

Thus, for the discussion of the question posed, the Secretariat prepared for the
thirty-second session of UNCITRAL in 1999 a note entitled "Possible future work in the
field of international commercial arbitration"?’4. One of the topics suggested for
consideration was "Discretionary Enforcement of an Arbitral Award Overturned in the
State in which it was rendered"?”®. Within the framework of this topic, ideas were
formulated, the main content of which can be summarized as follows.

In legal science and practice, there are numerous discussions concerning the
wording of paragraph 1 of article V of the 1958 New York Convention. The use of the
phrase "may be refused™ in the recognition and enforcement of an arbitral award implies
the discretion of the court in refusing to enforce the award. However, another
interpretation of article V' (1) of the 1958 New York Convention is possible. It has been
suggested that under article V11 (1) of the 1958 New York Convention a State court may
recognize and enforce an award that has been set aside at the place of issuance under its
domestic law. At the same time, serious objections were raised against such an approach.

The Secretariat prepared "considerations in principle™ regarding the setting aside

of an award. Among other things, it was noted that if it was at the discretion of States to

22 UN Document — A/53/17. 1-12 June 1998 [Electronic resource]. URL: https://documents-dds-
ny.un.org/doc/UNDOC/GEN/V98/549/84/PDF/\/9854984.pdf?OpenElement (accessed 14.11.2022).

273 paulsson J. Awards set aside at the place of arbitration // Enforcing arbitration awards under the New York
Convention: experience and prospects. United Nations Publication. 1999. P. 24-26 [Electronic resource]. URL:
file:///Users/ekaterina.kurochkina/Downloads/NY C%20experience-prospects%20(2).pdf (date of access: 15.11.2022);
Sanders P. The making of the Convention // Enforcing arbitration awards under the New York Convention: experience and
prospects. United Nations Publication. 1999. P. 4 [Electronic resource]. URL:
file:///Users/ekaterina.kurochkina/Downloads/NY C%20experience-prospects%20(2).pdf (date of access: 15.11.2022); Van
Den Berg A.J. Considering the advisability of preparing an additional Convention, complementary to the New York
Convention // Enforcing arbitration awards under the New York Convention: experience and prospects. United Nations
Publication. 1999. P. 45 [Electronic resource]. URL.: file:///Users/ekaterina.kurochkina/Downloads/NY C%20experience-
prospects%20(2).pdf (date of access: 15.11.2022).

274 UN Document — [Electronic resource] : 6 April 1999. A/CN.9/460 // United Nations Commission on International
Trade. URL.: https://documents-dds-ny.un.org/doc/UNDOC/GEN/V99/827/52/IMG/V9982752.pdf?OpenElement (accessed
15.11.2022).

275 |bid. P.1.



87
refuse recognition and enforcement of an award that had been set aside at the seat of
arbitration, the parties would choose those legal systems that were inclined to enforce
such awards. Moreover, the party in whose favor an arbitral award is rendered will apply
for enforcement of the award in the States concerned. In doing so, the other party will
have to bear the costs of challenging such enforcement.

The Secretariat also noted that the question of the admissibility and enforceability
of the annulled award had been decided by the state court where the award had been
made. At the same time, allowing another court to consider the issue meant that the issue
that had been decided by one court would be considered again by another judicial
Institution. This situation is contrary to basic principles of law and is not in the interest of
the ICA. In addition, it may lead to opposing arbitral awards.

Moreover, it was pointed out that the enforcement of the annulled arbitral awards
does not meet the expectations of the parties. The parties, when agreeing on the place of
arbitration, choose the law which the state court is guided by, accordingly, if the court of
another state will not consider the decision of the court to set aside the arbitral award, it
will be contrary to the will of the parties.

As part of the "considerations in principle” for setting aside an award, possible
grounds for cancellation were also considered. It was suggested to use Art. V (1) (a) to
(d) of the 1958 New York Convention as grounds for setting aside. "V (1) (a) to (d) of
the 1958 New York Convention. If an award is set aside on other grounds, it may be
recognized and enforced. However, there is another point of view, according to which
subparagraphs. "e" of paragraph 1 of article V should provide for separate grounds for
setting aside an arbitral award for the purpose of refusing to enforce it in a foreign State.

As a result, the Secretariat concluded that UNCITRAL might "consider whether a
study aimed at clarifying the circumstances under which - if at all - an award set aside by
a court in the State of origin may be enforced in another State would be conducive to the

development of international commercial arbitration™ (italics our - E.K.)?™®,

276 1bid.
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Based on its analysis, UNCITRAL noted that the question of enforceability of
annulled arbitral awards is a "high priority"2’’. It was pointed out that cases of recognition
and enforcement of an award that had been set aside at the seat of arbitration were
atypical. Lack of unreconciled decisions on that subject could have an adverse impact on
the functioning of the ICC. UNCITRAL considered that this topic should be placed on its
agenda.

UNCITRAL has considered various forms in which new provisions could be made
for the enforcement of annulled awards. For example, in the form of model legislative
provisions, an international treaty, model contract clauses or a practice guide. Even if no
uniform text is adopted, the analysis undertaken will nevertheless make a useful
contribution to the development of ICA practice.

UNCITRAL has since worked to improve the 1958 New York Convention. In
2006, for example, at its thirty-ninth session, UNCITRAL adopted a Recommendation
regarding the interpretation of article 1, paragraph 2, and article V11, paragraph 1, of the
1958 New York Convention?’®, However, these recommendations did not provide an
explanation of Article VII (1) of the 1958 New York Convention. However, these
recommendations did not explain Article VI1I (1) of the 1958 New York Convention with
regard to the recognition and enforcement of a foreign arbitral award, including a revoked
arbitral award, under domestic law provisions that are more favorable than those of the
1958 New York Convention. The UNCITRAL Secretariat subsequently prepared a Guide
to the 1958 New York Convention.

The Handbook on the 1958 New York Convention has been prepared on the basis
of the views of experts on arbitration. It provides a brief overview of court decisions for
each article of the 1958 New York Convention, as well as noting doctrinal approaches to

Issues that arise in practice.

27 UN Document — A/54/17. 17 May - 4 June 1999 [Electronic resource]. URL: https://documents-dds-
ny.un.org/doc/UNDOC/GEN/V99/854/32/PDF/\/9985432.pdf?OpenElement (accessed 15.11.2022).

278 Recommendation regarding the interpretation of article 11, paragraph 2, and article VI, paragraph 1, of the New
York Convention on the Recognition and Enforcement of Foreign Arbitral Awards, done in New York, 10 June 1958, adopted
by UNCITRAL. 7 July 2006 [Electronic resource]. URL: https://uncitral.un.org/sites/uncitral.un.org/files/media-
documents/uncitral/ru/a2r.pdf (accessed 15.11.2022).
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With regard to Art. "Article V (1) (e) of the 1958 New York Convention establishes
that "the use of the word 'may" in the chapeau of article V (1) indicates that national courts
may refuse to enforce an award on the grounds set out in that article, but are not obliged
to do s0"?’°. The provisions of the 1958 New York Convention (article VII (1)) allow the
recognition and enforcement of an arbitral award under the more favourable rule of its
domestic law. Thus, some courts recognize and enforce a foreign arbitral award that has
been set aside at the place where it was made, on the basis of the "may be" clause in article
V (1) of the 1958 New York Convention or under article VII (1) of the 1958 New York
Convention under national law, which sets out a more favourable provision than the 1958
New York Convention.

The 1958 Handbook on the New York Convention also comments on the notion of
"competent authority™ to set aside an award. Competent authority refers to the court or
courts competent to set aside an award in each country. Moreover, for the purposes of
subparagraphs article V (1) (e) of the 1958 New York Convention, the award must be set
aside by the competent authority of the place of arbitration or by the competent authority
whose procedural law applies.

Note that the purpose of the 1958 New York Convention Manual is to ensure
uniform interpretation and effective application of the 1958 New York Convention.
However, the 1958 New York Convention Manual itself states that it "is not an
independent source of law establishing the interpretation of individual provisions of the
Convention, but merely a reference guide summarizing the various decisions of several
jurisdictions."28, It appears that the absence of a clear provision in the 1958 New York
Convention Manual regarding the refusal to recognize and enforce an arbitral award that
has been set aside at the place where it was made will not facilitate the uniform application
of the 1958 New York Convention in all States Parties. Moreover, the 1958 New York

Convention Manual is a non-binding, recommendatory instrument. It is doubtful,

27% Guide to the 1958 Convention on the Recognition and Enforcement of Foreign Arbitral Awards. p. 247.
280 |hid. P. xi.
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therefore, that "a non-binding interpretative instrument will achieve any practical results
in achieving the goal of uniform interpretation of the New York Convention».2®L,

Similar work has been done by the ICCA to develop guidance to the 1958 New
York Convention, resulting in the 2012 ICCA Handbook, which is of a recommendatory
nature. This guide was created to ensure the clear and precise application of the 1958 New
York Convention and is addressed primarily to judges.

With respect to article V(1) of the 1958 New York Convention, the 2012 ICCA
Guidelines note that, as a general rule, courts will deny recognition and enforcement of
an arbitral award if they find that the grounds set forth in the 1958 New York Convention
exist. However, some courts take a different approach and enforce the award by invoking
the "may be refused" clause. The 2012 ICCA Guidelines further comment on each ground
for refusal to recognize and enforce an award, including setting aside an award. It is stated
that the setting aside must be done at the place where the award was made, namely the
place of arbitration. However, even if an arbitral award has been set aside at the place
where it was made, it may still be recognized and enforced outside the framework of the
1958 New York Convention, as permitted by Art. article VII, paragraph 1, of the 1958
New York Convention on the basis of a more favourable rule of national law?®2,

Therefore, the 2012 ICCA Guidelines, like the 1958 New York Convention
Guidelines developed by UNCITRAL, do not help to establish a uniform interpretation
of the 1958 New York Convention's provisions on refusal to recognize and enforce an
award set aside at the place where it was made. It appears that this result is explained,
firstly, by the status of the 2012 ICCA Guidelines, which are not legally binding, and,
secondly, by the fact that they do not exclude the possibility of recognition and
enforcement of a foreign arbitral award annulled at the place where it was rendered.

We believe that in order to eliminate conflicting interpretations and ensure uniform
application of the provisions of the 1958 New York Convention, a legally binding
instrument may need to be developed and adopted. In 2008, A. van den Berg drafted such

an instrument, the Preliminary Draft Convention on International Enforcement of

21 UN Document — A/CN.9/592. 23-27 January 2006 [Electronic resource]. URL: https://documents-dds-
ny.un.org/doc/UNDOC/GEN/V06/515/15/PDF/\V0651515.pdf?OpenElement (accessed 15.11.2022).
282 |CAC Handbook on Interpretation of the 1958 New York Convention, p. 88.
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Arbitration Agreements and Decisions: "The Miami Project” (hereinafter "the Miami
Project").283,

It should be noted that A. van den Berg, as one of the leading experts in the field
of arbitration, has long been engaged in analyzing the application of the provisions of the
1958 New York Convention, as well as in researching the problems that arise in the
recognition and enforcement of foreign arbitral awards. A. van den Berg concluded, long
before the Miami Project was drafted, that the legal regime for the enforcement of an
arbitral award in the 1958 New York Convention needed to be changed?®. For example,
through interpretation, which can be achieved through the creation of a guide to the 1958
New York Convention, or through the training of judges. However, the above analysis
has shown that this is not an effective method.

The idea of adopting a model law on the application of the 1958 New York
Convention has also been suggested. However, A. van den Berg believes that this may
require a sufficiently long period of time for most states to bring their national legislation
in line with the model law. The Professor also noted that such amendments, if made at
all, would be different and result in a lack of uniformity.

We must agree with A. van den Berg's opinion. Let us consider as an example the
1985 UNCITRAL Model Law. A large number of States on its basis have adopted
domestic acts concerning arbitration, but national legal orders contain contradictory
provisions concerning the refusal to recognize and enforce a foreign arbitral award which
has been set aside by the competent authority in the place where it was made, and also
retain different grounds for setting aside an arbitral award. A. Komarov believes that the
establishment of different rules in adopting the 1985 UNCITRAL Model Law in different
states is due to several reasons: the experience accumulated by particular states in the

regulation of arbitration, cultural and legal traditions prevailing in these states?®. It seems

283 Preliminary Draft Convention on the International Enforcement of Arbitration Agreements and Awards: «the
Miami Draft» [Electronic resource]. URL: https://www.newyorkconvention.org/draft+convention (date of access:
01.12.2022).

284 Cm.: Van den Berg A.J. Some practical question concerning the 1958 New York Convention on the Recognition
and Enforcement of Foreign Arbitral Awards, 1995; Van den Berg A.J. The New York Convention: Its Intended Effects, Its
Interpretation, Salient Problem Areas, 1996.

285 Komarov A.S. International unification of commercial arbitration legal regulation: new edition of UNCITRAL
Model Law // International Commercial Arbitration. 2007. Ne 2. P. 8.
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that under these circumstances it would be impossible to achieve complete uniformity
through the adoption of a model law.

A. van den Berg also considered the conclusion of a new international treaty to
replace the 1958 New York Convention or an additional protocol to it. As disadvantages
of this method, he pointed out that it would take a long time for states to join the new
treaty. Initially, he did not even consider the adoption of the new convention as a
successful idea. Nevertheless, A. van den Berg subsequently concluded that the time was
approaching when the 1958 New York Convention needed to be updated because it was
not up to date with current views and prevailing judicial interpretations: "The arbitral
community should not be complacent or content with a Convention that is 50 years old
and in which cracks are beginning to appear?®». The professor mentioned that the 1958
New York Convention came about, among other things, because experts wanted to
replace the 1927 Geneva Convention, which had only been in force for 30 years, so we
should not allow flaws in the 1958 New York Convention to persist in its provisions.

Thus, in 2008, at the ICAC conference on the 50th anniversary of the 1958 New
York Convention, A. van den Berg presented the Miami Draft. This draft was aimed at
eliminating provisions that had caused contradictions among states and adding new rules
to avoid cases of incorrect judicial application of a provision due to inaccuracies or gaps
in the 1958 New York Convention?®’. An explanatory memorandum has also been
prepared for the Miami Project (the "Miami Project Explanatory Memorandum™).

The Miami Project (Art. 5(3)(g)) provides that "enforcement of an award shall be
refused if, at the request of the party against whom the award is directed, that party alleges
and proves that the award has been set aside by a court of the country in which it was
made on grounds equivalent to those (a)-(e) of this paragraph.

The following comments are made on this provision in the Explanatory Notes to
the Miami Project. Article 5 (3) uses the unambiguous wording that the recognition and
enforcement of the award "shall be refused". However, in order for recognition and

enforcement to be refused, the decision to set aside the award must be made exclusively

286 Bédard J. A New York Convention? Interview with Albert Jan van den Berg // Mealeay’s Executive Summary:
The New York Convention: 50 Years of Experience, 2008. P. 8.
287 Bédard J. A New York Convention? Interview with Albert Jan van den Berg. P. 9.
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by a court in the State where the award was made (i.e. the court of the State where the
arbitration takes place). Denial of recognition and enforcement of an award is limited to
cases where the award has been set aside on grounds equivalent to article 5(3)(a) through
(e) of the Miami Project?®. Due to the fact that the wording of the grounds for setting
aside an arbitral award may differ in national legislation, the term "equivalent™ provides
for grounds that may be semantically different but comparable in content and scope.

In turn, the grounds "a" to "e" of Art. 5(3) of the Miami Draft correspond to art. 1
art. V, para. 1, of the 1958 New York Convention, art. IX, para. 1, of the 1961 European
Convention, art. 34 (2) (a) of the 1985 UNCITRAL Model Law. Such a rule means that
annulment on the grounds of violation of public policy or non-arbitrability of the dispute
in the state where the arbitral award was made is not a ground for refusal to recognize
and enforce the foreign arbitral award. However, in our opinion, the non-arbitrability of
the dispute and the breach of public policy should be regarded as grounds for setting aside
the arbitral award. These grounds are laid down in paras. "b.) of art. 2 of the 1985
UNCITRAL Model Law and, as a consequence, in national laws. Accordingly, a court
may set aside an arbitral award on these grounds, which means that such a court decision
cannot be ignored when considering an application for the recognition and enforcement
of a foreign arbitral award that has been set aside at the place where it was made.

Thus, the Miami Draft quite clearly regulates the denial of recognition and
enforcement of an arbitral award that has been set aside at the place where it was rendered.
The Draft is still under discussion among arbitration practitioners. For example, W.
Wieder believes that the 1958 New York Convention is a successful international treaty

because a significant number of states have acceded to it, so there is no need to revise

28 Article 5(a)-(e)(3) of the Miami Draft establishes that: "(a) there is no valid arbitration agreement under the law
of the country where the award was made; or

(b) the party against whom the award is directed has not received equal treatment or has not been given a reasonable
opportunity to present its case; or

(c) the relief granted in the award exceeds or differs from the relief requested in the arbitration, and such relief
cannot be separated from the relief requested and granted; or

(d) the composition of the arbitral tribunal was not in accordance with the agreement of the parties or, in the absence
of such agreement, was not in accordance with the law of the country where the award was made; or

(e) the arbitration procedure was not in accordance with the agreement of the parties or, in the absence of such
agreement, was not in accordance with the law of the country where the award was made; or".
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it?%, P. Wilinski of the Netherlands notes that the 1958 New York Convention has
outdated requirements and unclear wording, which have been corrected by the Miami
Project?®. P. Wilinski also argues that "the international arbitration community must join
van den Berg's impossible dream at a time when international commercial arbitration is
coming under increasing criticism, and when competition in the international dispute
resolution market is (slowly but steadily) becoming a reality?®!. According to Professor
M. Paulsson, "The Miami Project serves as a 'best interpretive practice’ manual designed
to eliminate ambiguity and judicial disharmony»2%2. M. Paulsson believes that instead of
an academic debate, A. van den Berg offers specific rules that are formulated quite
clearly.

A. van den Berg anticipated, even at the time the Miami Draft was introduced, that
states and practitioners would need time to reflect on his proposal. He stressed that the
states would ultimately prefer this project.

We believe that we should agree with A. van den Berg's idea of clarifying the
international legal mechanism for the recognition and enforcement of foreign arbitral
awards. However, it seems that it would be rather difficult to replace the New York
Convention of 1958, since it is a successfully operating international treaty. As practice
shows, it is unlikely that changes and amendments will be made to an international treaty
that is in force and in demand. At the same time, S.V. Bakhin notes that despite the
difficulty of agreeing on the divergent positions of a significant number of states, new
conventions can still be developed?®. It seems that the adoption of a new international
treaty becomes necessary when an existing convention becomes obsolete. This was
already the case with the Geneva Convention of 1927, which was replaced by the New
York Convention of 1958.

289 \/eeder V.V. Is there a Need to Revise the New York Convention? // Journal of International Dispute Settlement,
Vol. 1, Issue 2, 2010. P. 499-506.

290 Wilinski P. Should the Miami Draft be given a second chance? The New York Convention 2.0 // Spain Arbitration
Review | Revista del Club Espafiol del Arbitraje. Wolters Kluwer Espafia, VVol. 2019, Issue 34, 2019. P.77-90.

291 |bid. P.90.

292 paulsson M. The Miami Draft: the Good Twin of the NYC. Kluwer Arbitration Blog [Electronic resource]. URL:
http://arbitrationblog.kluwerarbitration.com/2010/10/07/the-miami-draft-the-good-twin-of-the-nyc/  (date  of  access:
01.12.2022).

2% Bakhin S.V. Unification of International Contract Law: In Search of Solutions // Forging a Common Legal
Destiny. Liber amicorum in honour of William E. Butler. London, 2005. P. 381.
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Inaccuracies in the provisions of the 1958 New York Convention can be corrected
by individual groups of states, for example, such work can be done by integration
associations?®*. The possibility of such adjustment through an additional protocol to the
1958 New York Convention is based on the provisions of the Vienna Convention on the
Law of Treaties of 23 May 19609, article 41 of which provides that parties to a multilateral
treaty may conclude an agreement to modify the treaty only as between themselves.
However, such a modification must be provided for by the treaty itself or not prohibited
by it. The provisions of the 1958 New York Convention do not prohibit such
modifications.

In our opinion, the development of a new draft convention or an additional protocol
to the 1958 New York Convention can be carried out within the framework of the
Eurasian Economic Union (hereinafter - EEU). V.M. Shumilov notes that the EEU needs
to strengthen unification in the sphere of legal regulation of the economy, economic
activity?®. Such unification, inter alia, may be carried out with regard to the recognition
and enforcement of foreign arbitral awards. Currently, the Eurasian Economic
Commission of the EEU (hereinafter - EEC EEU) is working on the issue of creating a
special arbitration within the EEU to consider disputes on the applications of companies
of EEU member states?®®. The work of the EEU on the establishment of the ICA leads to
the conclusion that the EEU attaches particular importance to the arbitration procedure of
dispute resolution and is ready to ensure favorable conditions for the free cross-border
movement of arbitral awards.

Improvement of the legal mechanism of recognition and enforcement of foreign
arbitral awards can be undertaken by the EEU, the main purpose of which is to create

conditions for the functioning of the EEU, as well as to develop proposals for the further

2% This conclusion is justified by the author of the dissertation in the publication: Kurochkina E.M. Legal problems
of enforcement of foreign arbitral awards set aside at the place of arbitration // International Law. 2023. Ne 1. P. 45.

2% Shumilov V.M. Comments on some articles of the EAEU treaty in the light of the patterns of economic integration
and the experience of other integration associations // Eurasian Economic Perspective. Collection of reports. Under the
editorship of I. A. Maksimtsev. St. Petersburg, 2016. P. 172.

2% Strategic directions for the development of Eurasian economic integration until 2025, approved by EEC decree
No. 166. November 17, 2020 [Electronic resource]. URL: https://docs.eaeunion.org/ru-
ru/Pages/AllDocuments.aspx#search=%22ap6urpax%22 (date of reference: 01.12.2022).
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development of integration, which involves activities to unify national legislation®®’. The
EEU, when preparing provisions on the recognition and enforcement of foreign arbitral
awards, may use the Miami Project as an example. It is particularly important to borrow
a clear regulation on the refusal to enforce an annulled arbitral award, according to which
the recognition and enforcement of an arbitral award must be refused if the award has
been annulled by a court of the State in which it was made. In this case, the arbitral award
may be set aside on the following grounds: incapacity of a party to the arbitration
agreement; invalidity of the arbitration agreement; improper notice to a party of the
appointment of an arbitrator or of the arbitration proceedings or failure of the losing party
to provide evidence; the award contains rulings on matters outside the scope of the
arbitration agreement; the composition of the tribunal or the arbitral procedure was not
consistent with the parties' agreement; the arbitrability of the dispute or the violation of
public policy.

Such a reform of the arbitration procedure in terms of the recognition and
enforcement of foreign arbitral awards, including those annulled at the place of rendering,
will contribute to the progressive development of international legal regulation in this
area.

Thus, given that the recognition and enforcement of arbitral awards annulled at the
place of their rendering fundamentally violates the rights of participants in cross-border
private law relations, the international community should seriously consider improving
the international legal mechanism of recognition and enforcement of foreign arbitral

awards, established by the 1958 New York Convention.

297 This conclusion is justified by the author of the dissertation in the publication: Kurochkina E.M. Legal Regime
for the Enforcement of Foreign Court Judgments and Arbitral Awards in the Eurasian Economic Union // Eurasian
integration: economy, law, politics. 2022. T.16. Ne 1. P. 97.
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Conclusion

The study allows the author to come to the following fundamental conclusions.

The issue of the status of international commercial arbitration awards set aside by
a state court in the place where they are rendered cannot be resolved in isolation, i.e. in
isolation from certain fundamental institutions of international civil proceedings. These,
first of all, include such fundamental establishments as the legal status of international
commercial arbitration, the status of decisions made by it, as well as the mechanism of
their cross-border movement.

The analysis undertaken by the dissertant allows us to state that the existence and
activities of international commercial arbitrations are regulated by a complex set of
interrelated normative acts adopted at the international and national levels. In
international law such acts include: The New York Convention of 1958, the European
Convention of 1961, the Panama Convention of 1975, the UNCITRAL Model Law of
1985, the UNCITRAL Arbitration Rules of 1975. These acts, firstly, are sources of
international law, and, consequently, their provisions must be applied and interpreted in
accordance with the procedure of interpretation of international law provided for in the
relevant acts; secondly, they establish a mutually agreed regulation of fundamental issues
of international commercial arbitration activities. The provisions established in them
either correlate with each other or are mutually related to each other. In particular, this
means that a fundamental change in one of these documents will inevitably require
adjustments in all the others.

At the national level, international commercial arbitration in the vast majority of
States is governed by specific arbitration laws based on the 1985 UNCITRAL Model
Law. However, there are States which, while not directly using the 1985 UNCITRAL
Model Law, have nevertheless harmonized their national laws with its provisions. The
vast majority of domestic provisions on international commercial arbitration are based on

international obligations of States.
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Thus, we can state that the regulation of international commercial arbitration is
comprehensive in nature and is ensured by coordinated international and domestic norms
and regulations.

The most important advantage of the international commercial arbitration as a tool
for resolving disputes between different participants of commercial turnover is the
possibility of cross-border movement of the decisions made by the arbitration. The
implementation of this mechanism became possible thanks to the development and
enactment of such a unique international treaty as the New York Convention of 1958.
Under this Convention, States have undertaken to recognize and enforce arbitral awards
made in another State. This procedure is supported by an overwhelming number of States
(the 1958 New York Convention currently has 172 States parties) and has been used
successfully for more than 60 years. However, in the process of practical implementation
of the 1958 New York Convention, certain shortcomings in the mechanism of recognition
and enforcement of arbitral awards established therein have become apparent. One of
such issues is the recognition and enforcement of an arbitral award which has been set
aside by the court in the place where it was made. At the time of the adoption of the 1958
New York Convention, there was no precedent in state practice for the recognition and
enforcement of annulled arbitral awards. The first time the international community was
confronted with such a situation was in 1984, when a court in France enforced an annulled
arbitral award for the first time. Subsequently, there have been other cases of enforcement
of annulled arbitral awards.

Several assumptions must be made with respect to the enforcement of annulled
arbitral awards. Law is a logical substance and is inconceivable outside of legal logic. If
the state court at the place where the arbitral award was made is given the right to overturn
the decision of the ICA, then we must accept this decision regardless of its content. But
it turns out that if the state court confirms the decision of the ICA as a legal act, this is
not challenged by a foreign court, but if it reverses - the foreign court can ignore such a
decision. The logic here is obviously flawed. Whatever decision a state court makes is
inextricably linked to a valid ICA decision. Under a different approach, the question

arises - why is there any need at all for a state court decision at the place where the arbitral
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award was rendered, if it can so easily be disavowed? What, then, is the point of the
procedure for setting aside an ICA award? This reasoning leads us to the only possible
conclusion that a state court decision at the place of arbitration is binding on foreign
courts regardless of its content.

Recognition and enforcement of an ICA award rendered in a foreign state and set
aside by a state court there actually undermines the status of the arbitral award and
indirectly the entire system of acts aimed at regulating the activities of the ICA and
enforcement of its decisions. Equally, such actions are to the detriment of the authority
of the state court of the place of the dispute and nullify its authority to facilitate and
control the activities of the ICA. In fact, in this situation, the court at the place of
recognition and enforcement of the ICA award reviews the decision of the foreign court,
which is legally empowered to rule on the arbitral award that took place. In this case, it
turns out that the arbitration decision is legally binding, while the act of the state court in
respect of this decision is ignored. Since a state court is given the power to set aside an
ICA award, its act must be as binding as the ICA award in respect of which it is rendered.

The situation in which some states recognize a foreign court's decision to set aside
an arbitral award, while others disavow it, leads to legal instability, which cannot but
affect the entire system of cross-border movement of arbitral awards formed by the states.
It is quite obvious that, modeling the unified system of legal regulation of recognition and
enforcement of foreign arbitral awards, the states did not intend to sanction such duality
in relation to the status of ICA awards. This situation is caused by imprecise wording in
the text of the international treaty, but international law suggests that when interpreting
an international treaty one should be guided by the object and purpose formulated in it,
I.e. the need to establish what the expression of the will of states was aimed at. In the
paper submitted for defense, it is substantiated that the states did not intend to establish
the enforceability of the annulled decisions of the ICA.

The recognition and enforcement of a foreign arbitral award that has been set aside
in the place where it was made violates the principle of legal certainty, thereby violating
the rights of one party to the arbitral proceedings and, in some cases, of both parties. A

party that has obtained annulment of an arbitral award may find that its rights will be
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respected in one State where recognition and enforcement of the annulled award will be
refused, but not in another State, as a State court there will decide to recognize and enforce
the foreign arbitral award annulled in the place where it was made.

In legal science, a concept was developed according to which arbitration is an
alternative to the court method of dispute resolution. This concept has been incorporated
into national legislation. According to this concept, an arbitral award must have the same
legal consequences for the parties to a dispute as a judicial award, namely an arbitral
award must entail for the parties the same protection of their rights as a judicial decision
guarantees. The situation in which an arbitral award in one state is set aside and enforced
in another state undermines the thesis that an arbitral award is alternative to a judicial
award.

The annulment of an award may lead to a paradoxical situation in which the
disputants may reapply to arbitration on the basis of the existing arbitration clause. The
reopening of a dispute may result in an award that is not only inconsistent with the original
award, but also the opposite of it. An attempt to enforce a second award may lead to a
situation in which there are conflicting judgments in the same case. A state court may
refuse to enforce a second award on the basis of res judicata because the original award
that was annulled in the place where it was made has already been enforced in that state.
However, such a waiver violates the 1958 New York Convention and, consequently,
violates the principle of pacta sunt servanda. In addition, in this case it is quite obvious
that the rights of one or both parties to the arbitration have been violated.

The enforcement of an annulled arbitral award violates the legal logic of the
recognition and enforcement of foreign arbitral awards, which derives from the meaning
and purpose of the 1958 New York Convention, the 1961 European Convention, the 1985
UNCITRAL Model Law. The arbitral award and the acts adopted in respect of this award
form an interrelated system with a clear hierarchy of elements. This system must include:
- arbitration clause between the parties;

- the arbitral award rendered on the basis of that arbitration clause;
- the decision of a state court with respect to that arbitration award.

The said court may make one of the following decisions:
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a) to set aside the award,;
b) to refuse to set aside the arbitral award;
C) to issue a writ of execution for compulsory enforcement of the arbitral award,;
d) to refuse to issue a writ of execution for compulsory enforcement of the arbitral
award?®%,

Whatever verdict a state court renders on an arbitral award is an integral part of the
proceedings between the parties. It is a unified system, and it is, in all of its components,
binding on the courts of foreign States in which the question of enforcement of an arbitral
award is raised. According to the New York Convention of 1958, all elements of the
above system must be recognized as a whole and taken into account by a state court when
considering an application for recognition and enforcement of a foreign arbitral award.

The above system must also include a fourth element:

- the decision of the state court at the place where the foreign arbitral award is being
enforced.

The said court may take one of the following decisions:

a) to recognize and enforce a foreign arbitral award,;
b) to refuse recognition and enforcement of a foreign arbitral award?®,

The use in some states of the so-called concept of delocalization of arbitration leads
to the fact that in these legal orders the annulled arbitral award is enforced. However, this
approach is inconsistent with the international legal acts governing the activities of
arbitration and suggesting that an international commercial arbitration award cannot exist
and give rise to rights and obligations for the parties to a dispute outside the connection
with one or more legal systems. First, the award is part of the legal system of the State of
the place of arbitration. It is in the State of the place of arbitration where the award is
made that a party to the dispute has a right to apply to set aside the award. Second, the

award is part of the legal system of the States where it will be recognized and enforced.

2% The system we propose may also include decisions of higher courts in cases where the original decision
was challenged in higher instances.

29 The system we propose may also include decisions of higher courts in cases where the original decision
was challenged in higher instances.
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If an arbitral award is enforced, the state court incorporates it into the state's legal system,
thereby giving it legal force.

An arbitral award shall be set aside by a state court of the place where the award
was made, within the limits of the authority conferred upon it. If an arbitral award is set
aside, it ceases to exist as such and cannot have legal effects in any State. In such a case,
a court of a foreign State, respecting the principles of legal certainty, lis pendens, res
judicata, pacta sunt servanda, must refuse to recognize and enforce the arbitral award
that has been set aside in the place where it was made.

The provisions of Russian legislation contain imprecise and contradictory wording
with respect to the refusal to recognize and enforce a foreign arbitral award. It is offered
to make the following changes to the Russian legislation:

— part 3 of Art. 244 of the Arbitration Procedural Code shall be amended to read as
follows: "The arbitral court shall refuse to recognize and enforce in whole or in part a
foreign arbitral award on the grounds stipulated by the Law on International Commercial
Arbitration for refusal to recognize or enforce an arbitral award, unless otherwise
provided for in an international treaty of the Russian Federation™;

—in part 1 of Art. 417 of the Civil Procedural Code the words "may be refused" are
replaced by the words "must be refused";

- in article 36 (1) of the Law of the Russian Federation of 1993 the words "may be
refused” shall be replaced by the words "must be refused";

- in clause 3 of article 36 of the Law of the Russian Federation of 1993 the words
"may be refused" shall be replaced by the words "must be refused".

The provisions of the 1958 New York Convention are formulated in such a way
that they may be interpreted from directly opposite positions, which results in cases of
execution of annulled arbitral awards in law-enforcement practice. There is a need to
establish clear provisions stipulating that the recognition and enforcement of a foreign
arbitral award must be refused if the award has been set aside at the place where it was
made. Such provisions could be introduced into the current legal framework through the

adoption of an additional protocol to the 1958 New York Convention or the conclusion
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of a new international treaty on the recognition and enforcement of foreign arbitral awards
in place of the 1958 New York Convention.

In addition, work to improve the legal mechanism of recognition and enforcement
of arbitral awards annulled at the place of its rendering can be carried out within the
framework of integration associations. The thesis proposes to implement such a variant
within the framework of the Eurasian Economic Union. Adoption by a group of states of
an additional protocol to the 1958 New York Convention or a new convention may
become a model for regulating the issue of refusal of recognition and enforcement of

annulled arbitral awards for other states - parties to the 1958 New York Convention,
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