OT3blIB
npeacenarens ANCCEPTAUNOHHOTO COBETA
Ha guccepTaumio Kucenesoli Onveu AHAMOAbEBHbI
Ha Temy «/IpumeHerue Hopm mewdyrapodnsix dozosopos
8 npaxkmuke apbumpaxcHeix cydos Pocculickoli ®edepatuu»,
NPeLCTABABHHYIO HA COMCKAHNE YHEHOW CTENEHN KAHAWAATE KWPUANHECKUX HaYK
no cneymansHocTy 12.00.10 — mexagyHapogHOe Npaso;
eBPONerncKoe Npaso

Tema gwuccepTaumMoHHoro wuccnegoeaHma 0. A. Kucenesor, 6e3 comHeHwsa, obnagaer
aRMYyansHOCMbIO, YTO MPOCMATPMBASTCH B HECKONBKMX acneKkTax, oTMedaemblX asropom. B wmx
uncne — HeobxogumocTe cobnopenns  Poccuiickor  ®epepaumer npuHATBIX Ha  cebs
MEXAYHAPOAHbIX AOTOBOPHbIX 00A3aTENLCTB MOCPEACTBOM HAANEKAWEro MPMMEHEHWS HOpM
MEMAYHAPOAHBIX A0rOBOPOB B apbuTpamHom cyaonpoussoacrtee. MccnefoBaHMIo CyLLECTBYIOWINX
B AaHHOW cdepe pasHoobpasHbix Npobiem M NpegnoMeHWo NyTeld UX pelleHMa WM NocesaleHa
auccepraumoHHan paboTa.

llenb  AWCCEpPTaUMOHHOTO  WCCAEA0BaHMA  MMEET  KOMIUIEKCHBIM — XapakTep M
chopMyIMpPOBaHa Ha CTbIKE TEOPUM, AOTMATUKM U NONUTUKM MEXAYHAPOAHOTO NPasa: 80-nepeabix,
npegnonaraertcs wWCcnefosaTb TEOPeTMYECKMEe W MpakTMdeckue npobrnembl  oTnpasneHums
NpaBoCcyaus POCCUIACKMMKM  apbuTpaMkHbIMKM  CyZJamu, CBA3AHHOTO € MPUMMEHEHWEM HOPM
MEMAYHAPOAHbLIX AOTOBOPOB, 80-8MOPbLIX, ONPEAEnUTb NYTU W cnocobbl COBEPLIEHCTBOBAHMA
cyaebHo-apbuTPaXKHOM NPaKTUKN NPUMEHEHNS HOPM MEMAYHapPoAHbIX gorosopos (c. 11). 3ameuy
TONBbKO, YTO UE/b MCCNeA0BaHUA efBa 1M MOMKET ONPEeAenfThCs KaK «MCCNef0BaHne», HO A0IKHA
yKasblgaTe Ha Mpegnonaraemblii pe3ynbTat. B npoTMBHOM Cayvae HEBO3IMOMKHO OUEHWTb
OOCTMeHWe Uuenu: nwboe wuccregoBaHWe He3aBUCMMO OT ero  pesy/bTaTta  OKaMeTcs
COOTBETCTBYHOWMM LENM, COCTOALEN B «MCCNefoBaHUM». TemM He MeHee ANf ee AOCTUMKEHMUs
AVCCepTaHT nonaraet Heobxoaumbim pa3paboTaTe HOBbLIM KOHUENTYaAbHbIM NOAXOM K MOHUMAHWIO
NpaBoBOK MNPUPOAbl  MEXAYHAPOAHBLIX AOTOBOPOB, MPedNOXMTb peKoMeHZauuu  Ans
COBEpPLWEHCTBOBAHMA KOMMJeKca Mmep Mo obecnevyeHuio  ebiNONHeHWs Poccueld  ceowmx
MENAYHAPOAHO-NPABOBLIX 0DA33TENLCTB B 4aCTW  MPABONPUMEHUTENbHON  OeATeNbHOCTM
apbuTpaXKHbIX CYA08B, 3 TAKKE PeLInTb pagd, Apyrmx 3aaad (c. 11).

Cmpyrkmypa duccepmauitiu OTANMHASTCA HEKOTOROM CTRaHHOCTLIO. TpagnumoHHoe BeeaeHne
pa3bmTo Ha Ase vacTv: nepsas — cobereeHHo «BeegeHwe» — erAouaeT 8 cebe obocHoBaHWe
AKTYaNnbHOCTU Tembl WCCNeaoBaHWs, cTenedb ee paspaboTaHHocTy, onpegeneHve obbekra,
npegmeTa, Ue/M W 334adv, a TaKKe HayyHOW HOBM3HbI, W MpeaBapseT OCHOBHOE COZEeprHaHwue
paboTbl; BTOpan 4acTe TPagUUMOHHOTrO BeeaeHuns nepeHeceHa B «3aKkNOHEHUE K ANCCEPTAUMM, B
KOTOPOM MOMHO HaMTM HOPMAaTHBHO-MPABOBYID, METOAONOTNHYECKYIO M TEOPETUHECKYIO OCHOBbI
NCCne0BaHWsA, BbIBOAbLI M MONOMKEHWUSA, BbIHOCMMbBIE Ha 3aLUMTY, ONpege/eHne TeOPeTUIECKONW U
NPaKTUYECKONM 3HAYMMOCTH, U cBefeHus 0b anpobaumm nccnegosaHma. BoamoxkHO, Takum obpazom
pewaetca npobnema Hanmcanusa 3aknyveHns (NP 3TOM MONOMEHWA, BbIHOCMMBIE Ha 3alWTY
BMECTE C YKa3aHMEM WX TEOPETMYECKOW M NPaKTUYEeCKOM 3HAaYMMOCTM BMOJHE MOTYT 3asepuaTtb
AMCCEpTauMIo), OAHAKO A0 NocneAHUX CTPaHWL, ANCCepPTaL MM YUTaTENb OKa3bIBAETCS B HEBEAEHUM
OTHOCUTENBHO METOA0B, TEOPeTHMYECKMX OCHOBaHMI M 3IMNUPUHYECKOW Basbl MccneaosaHus,
KOTOpbIE € CaMOro Hadana AOSIHHbl BbiTh «NPO3pPadYHbl» ANA MOHWMaHWA Cnocobos NoayyeHus
pe3ynbTaTos.

Mpyv 3TomM B AMCCEpTauMM, TeMma KOTOPOW — MAPOKMUKG apbumpaxcHsix cydos B 4actu
NPUMEHEHMSA MMM HOPM MEMXAYHApPOAHbIX AOTOBOPOB, IMMMpuyeckan basa uccnegoBaHusa Kak
pasgen BeegeHusa oTcyTCTBYET. AKTbl apbuTpaHbIX CYAOB MO KOHKPETHbIM Jenam OKas3aaucb
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BK/IIOMEHHbBIMW B HOPMOMUBHO-NPABO8YH: OCHOBY wnccnegosanma (c. 184), Hapsay € akrtamm
KoHcTuTYyumoHHOro cyga P®, nocranoeneHmamm nneHymoes BAC PO v BC P® v apyrumm aktammu
oGUUMANBHOTO HOPMAaTUBHOIO TonkoBaHWA. Kpome Toro, xota B8 pasgene «MeTogonormdeckme
OCHOBbI» UCCNEA0BAHUA KPATKO MOACHARTCA, UTO KMOUCK W 0TBOP cyaebHbIX aKTOB OCYLLEeCTBAANCA
C WCMNoAb30BaHWEM  pefeBaHTHbIX 3aNpPOCOB NO  KJAKYeBbIM  €0Bam, MNO3BOAAKLWMM
MHAVBUAYANM3NMPOBATE MENMAYHApoaHble aorosopbl PO, pesonwoumm mn 1.ny (c. 184), ogHako
HMKaKKX CB2AEHUI O KONMYECTBEHHOM 0bbeme Takum obpasom chopMUpPOBAHHOR IMNUPUYECKON
6asbl M Kakux-IMbBo ee cogep:KaTesibHbIX XapaKTepUCTMKax He npueoamtcs. Konwdecteo
yNnomrHaemblX apbuTparkHbIX Aen B TeKCTe gucceptaumm — HemHorum bonee 30, 4TO o4eBMaHO
HeaO0CTaTOMHO ANA UCCNeaoBaHUs, NPETEHAYIOWEro, NO 3aABAEHUIO AMCCEPTaHTa, Ha TO, 4YToDbI
ObITb «NepebiM... KOMMAEKCHbIM MWCCNEA0BaHMEM TEOPETUHECKUX M MPaKTUYECKWX BOMPOCOB
NpUMEHEHUA HOPM MEXAYHaPOAHbIX AOTOBOPOB B apbutpaxHOM cygonpomnssoactee Poccuiickom
Pepepaumy BCEMM MHCTAHUMAMM CYA0B apbUTpa)KHOW HOPUCAMKUMM, BbIMOAHEHHbIM Ha base
HOBOTO apbUTPaKHOTO NPOLECCYanbHOIO 3aKOHOAATENLCTBA M HOBEWLUMX ero M3meHeHur» (c. 12),
T.e. OMEeBMAHO OXBATbIBAKOLWErO Nepnog ¢ aatol sctynnennsa AMNK PE s cuny, T.e. ¢ 2002 r. Hackonoko
4yacTo apbuTpaxkHbIe Cyabl MPUMEHAIOT HOPMbI MEXAYHaPOAHbIX 4OTOBOPOB, MOMHO MW YBUAETb B
apbuTpaxHOW NpakTUKe 3a npowegwme novtm 20 neT Kakme-nnbo merHdeHyuu, U3MEHEHWS, Kakne
munsi npobnem nNpUMEHeHWMA HOPM MeXAyHapoAHbIX AOMOBOPOB ecTb B apbuTpamHom
CYZAONpPOV3BOACTBE, — Ha 3T BOMPOCHI HEBO3IMOKHO OTBETUTL Ha OcHOBe aHanm3a 30 ¢ HebonbwKMm
AeN, N Takue BOMpOCbl B AMCCepTauMu W He CTaBATCA, a uccnegoBaHve cygebHOW NpakTuKm
OTCYTCTBYET B NMEepevyHe 33434 necnefoBaHua. A Kanb, notomy 4to Tema — «[IpumeHeHmMe Hopm
MEXAYHapOAHbIX AOrOBOPOR B ApaKmMuKe apbutpamxHbIx cyaos Poccrniickol ®egepaunm» — K ToMy
obna3bisaeT. COBCTREHHO NPaBONPUMEHUTENIBHOM MPaKTMKKM — KaK npegmeTa uccnegoeaHua — B
AVCCEPTAUMN NOYTH HET.

Bcneacteme 3TOr0 MHOTME MONOMEHMA AMCCEPTAUMKM He MOAy4alT Heobxogumoro
obocHoBaHuWsA. Hanpumep, asTop yTBepKAaeT, 4YTO «aHanus apbuTpaxKHOW NpPakTUKK
CBUABTENLCTBYET O TOM, YTO CYAEWCKMI KOPNyC A/IMTENbHOE BpPemA.. OTHOCWMICA K HOpMam
MEXAYHapOAHbIX A0roBopoB PP Kak K KaTteropuu.. “MHOpOAHOW”, a noToMy He noanexaulemn
npumeHeHuo» (c. 28). OAHAKO CCbIIKM Ha COOTBETCTBYIOLLYH MPaKTUKY WKW Ha WUCCneoBaHus,
OCHOBaHHbIR Ha aHANN3e TAKOM NPaKTWUKK, HE NPKBOAATCA.

310 obcToATenbcTRO (HEAOCTATOMHOE WCMOMb30BaHWE B AuccepTaumn  apbuTparHoM
NPaKkTUKK) B U3BECTHOM CMbIC/IE M3BMHMTENBHO M 0BBACHASTCA Ype3BblYaHOM 0BWMPHOCTBIO TEMBI
nccnefosaHmsa. XoTa A He cuumTald 0bf3aTenbHbIM  pasrpaHudeHme obbekTa M npegmeTa
NCCNefoBaHMsA, HO KaKoe-TO M3 3TUX ABYX MOHATMHA B AWCCEpPTauMM AO0MKHO BbiTb ACHO
onpegeneHo — ¥Mo WMeHHO NMpeanonaraeTcs uccnefoeate? AMCCepTaHTy, Kak MHE KaXKeTcs, He
y4anock BblbpaTbh Hy:KHbIM paKkypc, NMpeameT paccMOTpPeHWs. ABTOP Cama OTMedvaeT, uTo «B
HacToAwee spemAa Pocouitickans DPegepauma  ABNAETCA  yHACTHUUEW  OTPOMHOIO  4MCAna
MHOFOCTOPOHHUX M ABYCTOPOHHMX MexayHapogHbix gorosopos» (c. 52). OuesmgHo, bblL1O
HeobX0AWMMO KaKoe-TO yTOMHEeHWe Tembl — Mo TUNY (BMAY) AOrOBOPOB, BUAY PEry/IMPYEMBIX MMM
OTHOWEHWIA MK ewe Kakum-1nbo Kputepram, 4Tobbl COOTBETCTBYIOWAN apbuTparKHas NPakTUKa
bbina obospumoli v, Byayun Hagnexawmm obpaszom NpoaHaNM3MPOBaHHOW, morna Bbl CTaTb
HadeXHOM IMNMPUYECKON OCHOBOW MCCNeA0BaHUA.

B xapakTepucTke memodonoeu4eckoll OCHO8bI UCCNeA0BaHWUS OCTARTCA HE ACHbBIM, MOYemy
METOAbl TEOPETUHYECKOrO MOARNNPOBAHNA, CpasHeHuns, 0bobLieHns, CUCTEMHDBIN 1 CTRYKTYPHBIN
noaxoAbl OTHECEHbl K «AWaneKTMHecKMM MeTOoZam Mno3Hauma». Kak MMeHHO B Auccepraumm
WMCNOABL30BANCA  CPaBHWMTENLHO-MPAaBOBOKW  MeTOod, ecuM B AMCCepTaumn  CneumanbHO
nogvepKMBaeTcsa, YTo «paboTa He HOCKT XapaKkTep CPaBHUTEBHO-MPABOBOrO UcCnegoeaHuma» (c.
146). Kak npumeHAnncb B AWCCEPTauMM CTPYKTYPHBIM M CUCTemHbIA noaxodpl? QueBnAHO, noa



nocneaHUm He cnegyeT NOHMMATb CUCTEMHOE TONIKOBAHWE MM KOMIMJEKCHbIN XapakTep Yero-nubo,
KOTOpPLIV B AMCCEpTaUMM MPMCBaNBAETCA U CODCTBEHHOMY MCCNIel0BaHMIO apBUTPaKHOM NPAaKTUKK
{(c. 10), v rocypapcTey (c. 37), n npoueccy npumeHeHua npaea (c. 38, 41), v KpUANYECKON crne
(c. 42), n TonkosaHwo (c. 71}, M NpaBoONpUMEHMTENBHBIM aKTam (€. 73), M ycMmoTpeHuIo cyaen (c. 75),
W MOAXOAY K ONpeAeneHno MecTa U XapakTepa TONKOBaHUS HOPM MEXAYHapoAHbIX AOrOBOPOB B
npouecce cyaebHoro npumerdenms (c. 129}, u HaydHbIM gncKyceuam (c. 154), n B3anmoaencTemio
opraHos snactu (c. 182), n HakoHeu cobcTBEHHOMY AMCCEPTAUMOHHOMY mMccnegosannio (c. 12).
Bnpouem, Takasa mMeTog0oNornyeckan HebpekHOCTb TOXE B U3BECTHOM CMbIC/IE M3BMHWTENbHA, TaK
KaK BCTPEYEARTCA B KAHAMAATCKUX ANCCEPTAUMAX BECbME HacTo.

OBpaTMmEn K OCHOBHOMY COAepHaHnio paboTsl.

B rnase 1 «Mecmo u iopuduveckas cuna mexcdynapodnsix 002080008 8 Npasosoil cucmeme
Poccuu: KORUENMYyQnbHO-NPasossie  OCheKmbi»  AWCCEPTaHT, Moaaras, u4YTo  «BblagneHue
MEXKAYHapPOAHbIX A0TOBOPOB M3 MacCcMBa HOPMaTUBHO-NPABOBbIX aKTOB HE MOMKET ObITb NPU3HAHO
0BOCHOBAHHBIM M A0Ka3aHHbIM € No3numK  obwel Teopun nNpaBa W CAOMMBLUENCSA
NPasonNpMMeHMTENbHOM MNPAKTMKKM®, OTCTAWMBAET Te3MC O TOM, HYTO MENAYHAPOAHLIM A0rosop
fIBNSIETCA HOPMATUBHO-NPaBoBbIM akToM (c. 14, § 1.1 «Onpedenerue cmamyca MexOyHAPOOHbIX
dozoeopos 8 npasosoii cucmeme Poccutickotl @edepauuu: om meopuu K NPpaKmuKe»).

OnycTrm BCe BO3MOMKHbBIE BO3IPAKEHWA U AONYCTUM, YTO MEXAYHAPOAHbIA AOrOBOP — 3TO,
KaK YTBEpPMAAeT AMCCepTaHT, MeMAyHapOaHbli HOPMaTMBHO-NMpPaBoBoOl akT. Ho B 4em
NpenmyLecTea 3TOr0 «HOBOTO KOHUENTyaAbHOro noaxoaa» (. 11) K mexayHapoaHomy A0rosopy?
Kaknm obpazom OH CNYKUT SOCTUKEHWUIO UeNW W PeLeHUIO 3a4a4 NCCnegoBaHns?

AgTOop nonaraet, 4T0 «0bocobneHMe» MemAyHapoAHbIX LOrOBOPOB OT HOPMaTMBHO-
NpPaBoBbIX dKTOB — OJHA W3 rNaBHbIX NPUHYNH HE NPUMMEHEHUA A0rosopoe cygamm (c. 28). To ecT,
eC/IM Ha3BaTb MEKAYHAPOAHbIA AOrOBOP HOPMaTMBHBIM aKTOM, cyabl BYAyT ero npumeHsTb?
Movemy AN5 NPUMEHEHUA HOPM AOTOBOPAa AUCCEPTAHT CHUTAET HeODXOAMMBIM NPUHATUE OAHOMO
33 Apyroe? 3Ha4uT N 3TO, YTO AOTOBOP — 3TO KaKOW-TO NCEBAOUCTOMHMK Npasa, U ans obpeteHus
MM «MOJHOUEHHOCTU» B Halel MNpasoBOW cMcTeme ero HeobXxoaMMO Ha3BaTb HOPMAaTMBHBLIM
akToMm? He roBops yxe O TOM, 4TO NPeanoeHHOe dBTOpPOM ONpefeneHue MEeXAYHAPOLHOro
A0TOBOPa KaK HOPMaTMBHO-NPaBOBOroO akTa BbeT MMMO UENN: YKa3aHWe Ha TO, YTO OH COAEPKUT
«HOpPMBbI, 0Bsa30MenbHble 05 yracmeyrouwjux 8 302060pe CMOoPOoH», MPOTUBOPEUYNT OCHOBHOM Maee,
ABNAGTCA NPOABMEHWEM WMMEHHO TaKOro «npocTo-A0TOBOPHOTO» MOHWMMAHWA MEMAYHAPOAHbIX
LOrosopos, KOTOPOe KPUTHMKYETCA B AnccepTaumu. M3 yTeepaeHns 0 TOM, YTO MEMKAyHapo4Hble
A0r0BOpPbl 06A3BIBAIOT TOMBKO TOCYAapcTBa, KOTOPbIE B HWMX y4acTBYIOT, CAEAYeT, YTO OHM He
06A3bI1BAIOT rpaxAaH 3TUX roCy4apeTs, HO TOTAa — UCXOA8 U3 NPeanaraemoro Cammm UCCepTaHToOM
onpegeneHns —HeT M OCHOBaHWI A1A X ynogobneHnsa HopmaTUBHbIM akTam. HakoHeu, npusHaHwe
MEKAYHApPOAHOTO A0roBOPa HOPMATUBHBIM aKTOM, KOTOPbIWM BCErga reTepoHOMEH, 03Ha4ano bol
CYLECTBOBaHNE MEXAYHAPOLHOID «CYBEPEeHa», YyNOJHOMOYEHHOr0 €0343aBaTh B O4HOCTOPOHHEM
nopsgke obssatenbHble Ana Bcex cyObeKTOB MemAyHapogHOoro npasa npegnucaHusa. OgHako
AVCCEPTaHT cama NpMU3HaeT, 4To «obA3aTeibHble HOPMbI MEXRAYHAPOAHBIX 0TOBOPOB COAEPHKAT He
TONBKO ero [rocyfapcTBa) BOMK, HO W BOJAKO WMHBIX rocydapcte — ydactHukoe» (c. 52), a
cNnefo0eaTesbHO, AOTOBOP He MOMeT bbitb ynogobrneH HopmaTMBHOMY akTy. BmecTe ¢ Tem,
NoAYepKHy ewe pas, f He oCnapuearo onpegeneHue A0rosopa Kak HOPMaTMBHOMO aKTa, a TONbKO
CTABMKO BOMPOC O UenecoobpasHOCTM 3TOro € TOMKM 3PeHus Ueau W 3agadv MCcCcnefoBaHus u
obpawa BHMMaHWE Ha HaJW4YMe BHYTPEHHWMX MPOTUBOPEYMI B MOCTPOEHMUAX AMCCEPTaHTa,
BO3HUKWMX BCARACTBME BBEASHWA NOHATUA AOMOBOPa KaK HOpPMatWMBHOro akta. Janee y Hac ewe
bygeT noBog OTMETUTE M APYTWE NPOTUBOPEYMsA, OBYCNOBAEHHbIE 3TUM ONpeaeneHUem.

B § 1.2 («Konuenmyanbrbilli nodxod K 060CHOBAHUIO OPUOUMECKO Culbl U MECMa HOPM
mewoyHapodHbsix dozoeopos 6 npasoesoli cucmeme Pocculickoli ®edepayuu») paccMaTpUBaKOTCA
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npobnembl onpegeneHua WPUAMYECKOM CWMAbl MEMAYHapOAHbIX AOTOBOPOB B POCCUNCKOM
npasosoi cucteme. [lonaras, 4TO «NOAXOA, K pPeweHuio BOMpPOca O OPUAMYECKOW cune
WCKKOUMTENBHO € NMO3VMLUKMKU NMOCTPOBHWUA MepPapXuM HOPMaTUBHO-NPABOBbLIX aKTOB NPeacTaBAfeTes
KOHUENTYasIbHO He NOJHbIM, O4HOMEPHbIM» (C. 32), ANCCepTaHT NPUXOAMT K BIBOAY O TOM, 4TO &He
cnegyeT COOTHOCKTD KOPUAMYECKYIO CUAY HOPM MEXAYHaPOAHBIX 40T0BOPOB C WPUAMHECKON CUAON
HOPM BHYTPMIOCYAapCTBEHHBIX MCTOMHMKOB MPpasa» BBUAY OTCYTCTBUA EAMHbIX KpUTEpWes ans
TAKOrO COOTHECEHUSA, 3 KMECTO MEXAYHAPOAHOIO AOr0BOpPa B CUCTEME UCTOMHUMKOB POCCUIACKOND
npasa He AO/MKHO 3aBMCETb OT OpraHa, Bblpa3vewero cornacme oT wmmeHu Poccum Ha
06A3aTeNbHOCTE  JaHHOTO  MexayHapogHoro gorosopa». COOTBETCTBEHHO, MO  MHEHWIO
AMCCEpPTaHTa, «IPUAMYECcKan cuna Atboro mexayHapoaHOro 4orosopa NpeanonaraeTcs pasgHom,
He nognexawel KnaccupuKkaumm no KpUTEPUIO YPOBHA NOAMUCABLUETO ero 0T UMEHW rocy4apcTea
opraHa» (c. 37).

BHOBb ONYCTUM BCE BO3MOMHbBIE BO3PAKEHUSA, AONYCTUM, 4TO 3TO TaK, n Byaem oueHmeaTb
WCKAKOUMUTEABHO BHYTPEHHIOK HEMPOTMBOPEYMBOCTE  3TOMO  paccyxaenuvs. AucceptanT, B
NPOTMBOPEYMMU C COBCTBEHHBIMKW YTBEPKAESHUAMM, MULET, YTO PACMpPOCTPaHEHWE OPUAUYECKON
CUMBbl  MENAYHAPOAHOTO [AOrOBOPa «HA OTAENbHBIE BHYTPUTOCYAAPCTBEHHBIE  OTHOLUEHWAR
«obycnosneHo chepol KOMNETEHUMK KaMA0r0 KOHKPETHOro OpraHa, BbICTYNAoWEero o1 UMeHu
rocyaapcrea—y4vyacTHMKa, B8 cOBCTBEHHOW HAUMOHANLHOW NpasoBoi cuctemen (c. 33-34). To ectb
HPUAWYECKEn CWNa  MEMAYHAPOLHOrO AO0rOBOPd  OKAa3bIBAETCA BCE-TAKW  CBA3AHHOW ¢
«KOMMeTeHUMer» 3aKNIUUBLUETO ero rocyAapcTBeHHOr0 oprana. Kpome Toro, onpegeneHuve mecTa
BCEX MEXAYHApPOAHbIX gorosopoe «nocne KoHeTuTyumnmn» (c. 188) ecTb pe3ynbTaT COOTHeCeHMA WX
OPUAMHECKON CUAbI € CUNOW BHYTPUIOCYAAapPCTBEHHBIX MCTOMHWMKOB Mpasa, no3tomy mibekaTb
TAKOro COOTHECEeHWA B NPMHUMNE HEBO3MOMHO, YTO U OTMEYaeT AMCCEPTaHT, roBopsa, YTO MecTo
MEMAYHAPOLHOIO A0roBOpa AO0MXHO DbiTb OnNpegeneHo B8 TOM HMCAE WUCXOAA W3 NOJOMEHWUN
KoHctutyummn PO (c. 37). HakoHeu, eciu Mpu3HaTb, YTO BO BHYTPUIOCYAapCTBEHHOM npase
MeXKAyHapoaHble Aoroeopbl nNpuobpeTatoT «dopmy» HOPMATUBHBIX aKTOB, TO TOTZAa MOYEeMy KX
OPUAMHECKas Cu1a He MOKeT DbiTb COOTHECEeHa € KPUAMYECKON CUNON BHYTPUTOCYAapPCTBEHHbIX
HOPMaTWBHbBIX 8KTOB, TaK KaKk OCHOBaHWE, N0 KOTOPbLIM AWCCEPTAHT CHUTAET 3TO HEBO3IMOMHbIM, —
OTCYTCTBME eAMHbIX KPUTEPWEBR A/ TAKOTO COOTHECEHWs — B 3TOM C/iydae oTnagaer. Boobuwe
XOTenock Bbl NOHATE, M3 KAKOW TEOPUN COOTHOLUIEHWA MEXAYHAaPOAHOTO M HAUWMOHANBHOTO Npasa
MCXOAMT ANCCEPTaHT?

B & 1.3 «ApbumpaxtHoe npagocydue KOk ¢opma NPumMeHeHUss HOPM MeMOYHAPOOHbLIX
dozosopos e pocculickol npasoeoll cucmemen pevb WALT CKOpee O NMOHATUM NPYMEHEHKUA NPaea,
BHOCUTCA TEpMMHOMOTMYECKas HOBENJa B BUAE OKOHYEHHO2O U HEOKOHYEHHO20 cocmasa
npasonpumerumencHol desmensHoCmMU, B8 3aBUCMMOCTM OT TOrO, MPUMEHAETCA /I HOpMa
MEXKAYHApPOAHOTO A0T0BOPA UK OTKAOHAESTCA. B YaCTHOCTH, AMCCepTaHT NoMaraeT, YTo B CyaebHbIx
aKTax AOMKHbl BbITb OTpaMKeHbl «Pe3ynbTaTbl HEOKOHYEHHOTO €OCTaBa NpaBonpUMeHUTENbHON
OEATENbHOCTM MO OTHOWEHWUIO K MeRAyHapoaHbiM gorosopam» (c. 44). OgHako cobecteeHHO 06
apbuTpaKHOM NPaBoCyauK, O Kakmx-nnbo ero 0cobeHHOCTAX, B JaHHOM naparpade peds He WaeT.
Ecnv TONBKO He c4nTaTh PEeKOMEeHOauMM — WUCNOAb30BAHWUA KKaMAbIM KOHKPETHbIM CyAbew
TEOPETUYECKUX pPa3paboToK, cogep:Ralmxcs 8 npegblaywmx naparpadax gaHHold pabotel
(oTHOCUTENBHO KBaNWPMKAUMKM MEKRAYHAPOAHOTO AOrOBOPa B KaYecTee HOPMaTMBHO-TPaBOBOro
aKTa W onpefeneHusa ero MecTa B HaunoHanbHoW npasosoi cucteme)» (c. 43), xorta Takas
pekoMeHAaums ANccepTaHTa OTHOCUTCA KO BCeM CyAbam BoobUILe, a He apbuTparkHbIM B HaCTHOCTH.

B cneaywoweli rnase, 8 § 2.1 «fIpasosbie OCHOBQHUA U npobaembl NMPUMEHEeHUs
mewoyHapoOHsix dozosopos 8 apbumpaxcHom cydonpoussodcmee Poccuu» OWCCEpTaHT
paccmaTpuMBaeT NPUMEHBHNE MeKAYHAPOAHbIX 4OTOBOPOB KaK 00A3aHHOCTE apbuTparHbIX CyL08
W pasgensieT «1pas8ossie OCHOBAHWA MPUMEHEHMA HOPM MeMAyHapoAHbIX AOroBOPOB.. Ha



ropuduveckue v pakmuveckue» (c. 46). K ropududeckum OCHOBOHUAM B AWCCEPTaUMN OTHOCMTCSA
«KBaNMPUKaAUMA TOTO WAM WHOTO aKTa B Ka4yecTBE HOPMATMBHO-MPaBOBOrO € MPUCYLLEN emy
IOPUAUHMECKOM CUIOM, a TaKXe COAEpMalWMecs B8 HemM MpPasoBble HOPMbI, HAMPABAEHHbIE Ha
YperyavpoBaHmMe COOTBETCTRYIOLMX NPaBoOTHOWEHMIM Y (c. 46).

Kpuanueckme OCHOBaHNA noapasanensaTes Ha 1) «npaesossie OCHOBOHUA
MEMAYHAPOOHO20 XAPAKMeEPa», CPeimn KOTOPbIX KOCHOBHbIE MPUHUMILI MEHKAYHAPOAHOro Npasa,
MEMAYHAPOAHbIE AOTOBOPbI, MEMAYHaPOAHbIe 0BbMaK, OTARNbHLIE PELIEHWA MEMXAYHapOAHbIX
OPraHoB», M 2} «npasossie OCHOBAHUA HOUUOROMABHO20 XGPAKMEPO», B8 NX YUCAE KOCHOBHbIE
MPYHUMMBbI BHYTPWUIOCYAAPCTBEHHOIO MNpasa, KOHCTWMTYUWMOHHbIE MNOAOMEHWs, HOPMbl MHbIX
WMCTOMHMKOB POCCUICKOrO MNpaBa B MX WEPapxXWUMeckor nocnefoBaTelbHOCTM U pyKoBoAsWIME
pPasbACHEHMA BbICLUMX CyaebHbIX MHCTAHUMIA, 3 TaKKe Npasosasn KyAsmypa u npasoco3Harue». «B
AOMONHEHMEN K 3TUM KPUANYECKMM OCHOBaHUAM MAET «euie 00UH Iopududeckuti hakm — Hanmumne
NPasoBOro CNnopa MeAay CTOPOHaMM», U 3TOT HOPUMAMHMEecKMA (akT ABAAETCA «CheuMasbHbIM
NPYMEHNTENBHO K apbuTpaXHOMY CyAOMNpOon3BOACTBYY, WM HE BKAKOHMAETCA B CAEAVIOULMA HUMKe
nepeyveHb «PaKmMuYecKux oCHosaHul» (c. 46).

Moa akmuyeckumu OCHOBARUAMU NOHMMAERTCS KCOBOKYMHOCTb HOPUAMYECKKUX (aKToB,
HaNpPaBAeHHbIX Ha OCYWECTBAEHWME BCEeX BHYTPUrOCYLAPCTBEHHBIX Npousayp 418 BBEAEHWS
MEXAYHAPOAHbLIX AOTOBOPOB B MPaBoOBYO cucTemy Poccmm m wmx nocnegyouwero cyaebHoro
npasonpumeHeHua» (c. 46).

ITa cXema BbI3blBaeT MHOMECTBO BOMPOCOB. Bo-nepasbix, OCHOBAaHWA MNPUMEHEHWA
TRagVMUMOHHO AenATCA Ha HOPMATWBHbIE KM d)aKTW-IECKMe, d He Ha npasosblie wpugnveckmne m
npasosble GakTMHECKME, W NPerMyLIECTBa HOBOrO AeneHus AoAXHbl BbiTb obocHoBaHbl. Bo-
8mMopeix, HE MOHATHO, NOYEMY OPMAMYECKMA GaKT — HaAM4Me MpPasoBOro Cnopa — OTHEeCeH K
«MPasoBbIM KWPUANMECKMM» OCHOBAHWAM, @ HE K «NpPasoBblm PakTUHECKMM”?, MPUTOM HTO, eC/M
NCXOAWUTb M3 MX ONpPeAeneHri, 3TOT KKPUANYECKUI GaKT He MOKET BbITb OTHECEH HWU K OAHOMY M3
HWX. B-mpembux, NOYEeMy OH AIBNAETCA CNeunarnbHbiM MPUMEHWUTENBHO MMEHHO K apbutpamHomy
CYAONPON3IBOACTBY, 8 HE K NPaBONPUMEHEHMIO KaK TaKOBOMY. B-yemeepmbsix, He ACHO, NoYMemy
nocnegHwe Aga «NpPaBoBbIX OCHOBaHMA HAUMOHANLHOTO XapaKkTepa» (NpasoCco3HaHWe W NpaBoBas
Ky/nbTypa) OTCYTCTBYIOT B NEPEUYHE «MPaBOBbIX OCHOBaHWMIK MeXyHapoAHOro xapaKkrepa» (Bpaa nu
AVCCepPTaHT nonaraet, uTo Yy CyAel  MemMayHapoaHblx cyaebHbIX OpraHoe oOTCyTCTBYeT
NpaBoCO3HaHWE), He TOBOPS YKe O uenecoobpazHOCTM MX BKAKOYEHMA B MepedyeHb «MNpPaBoBbIX
OCHOBaHWH» K T.4.

B § 2.2, Kak cneayeT U3 ero Ha3BaHWA, AOMKHbI PACKpPbIBATECA MERAYHAPOAHO-NPaBoBbIe
OCHOBAHWSA NMPUMEHEHWA HOPM MEMAYHaPOAHbIX AOrOBOPOR B apbUTparKHOM CyLONpoOn3BOACTBE
Poccun. OgHaKo pedb B HUX MAET 06 OCHOBaHMSAX AN MPUMEHEHMA NPUHUWNOE MEXAYHApOAHOro
npaea {(c. 49-51), memayHapoaHbix obbiuaes (c. 54-58), peweHni mexayHapoAHbIX OpraHos (c.
58), T.€. MHbIX NCTOMHMKOB NPasa, W TONbKO B MX YMCAE MeMAyHapoaHbIX gorosopos (¢. 51-54). Mpwu
3TOM, MO CyTW, AAeTCs KPaTKas XapaKTepMCTMKa 3TMX WMCTOYMHMKOB NpaBa, a B YMCAe pPEeLIeHUi
MEMAYHAPOAHLIX OPraHOB YNOMMHAKTCA TONbKO akTbl ECMY, B OTHOWEHMKW KOTOPLIX AMCCepPTaHT
OTPAHUMUBIASTCA 3AMEYIHNEM O TOM, YTO OHM VMMEKT WCKIKYUTENBHO BAXHOE 3HaYeHue ans
apbwuTpamHbIx cyaose Poccuu (c. 58).

Naparpad 2.3 packpbiBaeT «BHYTPMPOCCMIACKME NpaBoBble OCHOBAHWA NPMMEHEHWA HOPM
MENAYHAPOAHBIX  AOrOBOPOB B  cygonpouwssogctee». B naparpade  nepeuwncnsioTes
COOTBETCTRYIOLWME NONOMEHWA KOHCTUTYUWK, degepanbHbiX 3aKoHoB, 8 Tom Yyncne AlK, otoensHo
OT KOTOpPOro YNOMMHAKTCA MPUHUMMBLI apbuTpa)KHOro CyaonpoM3BoACTBa, MNOA3aKOHHLIE
HOPMaTUBHO-NpPaBoBble aKTbl, akTbl BAC 1 BC, v 8 4ONONHeHWe K 3TOMY NEPeYHIC — NPaBoCO3HaHMe,
HO yxXe 6e3 npaeosol KynbTypbl. Maparpad 3aesepwaeTcs HEOMMAAHHBIM BbIBOLOM: «AHANW3
NpaBoNpUMEHUTENbHOW MPaKTMKK apbuTpamHbiX Cyaoe POCCMM CBMAETENLCTBYET O TOM, YTO
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nepeonpuymHoi npobnrem B8 0BNaCTW NPUMEHEHUS HOPM MEMAYHApOAHbIX Aorosopos PO
AIBNAKOTCA MMEKWMECs NaKyHbl BO BHYTPUIOCYAAPCTBEHHbLIX MPAaBOBbLIX OCHOBAHWMAX TaKOro
npumeHeHma» (c. 69). BoiBog ABNAETCA HEOMMAAHHbIM, TAK KaK B TekcTe naparpada He Bblno Hu
YNOMUHAHWA KaKMX-1MBO NaKkyH, HWU aHanM3a npasonpyMMEHUTENbHOM NPaKTMKK apbuTparHbix
CyA08.

Fnaea 3 «CocmosHue u npobaemsl MPUMEHEHUS HOPM MeddyHOpOoOHbIXx 002080p06 6
apbumpaxcHom cydonpoussodcmee Poccuu» ABAABTCA UEHTPANBHOM € TOMKM 3PeHKA peanmnsaumnm
uenu wnccnenosaHns, Hanbonee obwKMpHONU No obbemy — BKAoUYaeT 9 naparpados v cocTasnaeT
114 c., 8 pasbl NPeBOCX0OAA Apyrue rnaewl no obbvemy (rnasa 1 —32 ¢., rnasa 2 — 26 ¢.).

Maparpad 3.1 HasbiBaeTcs «lIpobaembt NPUMEHEHUS NPOUECCYONbHLIX U MOMEPUanbHbIX
Hopm  mexcdynapodHbix dozogopoe apbumpamHoimu cydamu Poccuu». PaccmoTpeHsl ape
npobnemsol. flepsas — B KakWx CUTyauusax apbuTparKHblld Cyh A0/MMEeH pPYKOBOACTBOBATLCA He
HaUWOHaNbHbIM NPOLECcCyanbHbIM 3aKOHOAATEABCTBOM, @ HOPMaMKN MEXAYHaPOAHbIX 40r0BOPOB.
OaHako gaHHana npobnema peweHa 8 nocraHosneHnn Maenyma BC PO o1 27.06.2017 Ne 23, o yem
AWCCepTaHT yNnoMUHaeT. Bmopas npobnema, Kak OHa ONUCbIBAETCA B AUCCEPTaUMK, COCTOMT B TOM,
4yTO «apbuTpamHble CyZbl B OTAE/bHBIX CAY4anAX AaXKe He BHWKAKT B CYLLECTBO 3asB/IeHHbIX
BO3PaMEHWH, ecnM OHWM OBOCHOBBLIBAKOTCA CCbIIKAMM HA HOPMbI MEXKAYHAPOAHBIX AOTOBOPOB»
(c. 77). OanHas npobnema UNNIOCTPUPYETCA Ha Npumepe AByX cyAebHbIX akToB, B Kadecrese ee
NpUYKHbI HazblBaloTcsA Npobenbl B PyHAAMEHTAbHBIX MPABOBLIX 3HAHWMAX CYAEN M NpegnaraeTca ee
pelweHre B BUAE PEKOMEHAAUNM apOUTPaKHbIM Cy4am B MaKCMMAabHO NOAHOM obbeme M3naraTte
B CyAebHbIX aKTax MOTUMBMPOBOYHYIO YacTb B OTHOLUEHUW HOPM MEMAYHaPOAHbIX forosopos PO,
T.e. OTPAXaTb B PEWIEHWWN KaK OKOHYEHHbI, TaK M HE OKOHYEHHbIL COCMas NpasonpuMeHUMensHodl
deamensHocmu. PekomeHZauva AWCCEPTAHTA  YETAHABAWBATL  AAaTy NPUHATMA  JOTOBOPAE,
patudmKauunm, BCTYNABHUA B CUNY, ATy M UCTOYMHUK ero oduumancHoro onybivkoBaHWA BHOBb
BbI3bIBAET BOMPOC — 3TO HEBO3IMOKHO cAenatb 6e3 Npu3HaHWsA MewayHapoaHOro A0orosopa
HOPMAaTWBHbIM aKTOM?

Haszsanme § 3.2  «flpoueccyanvrAbie  HOpmbl  mMemodyHapodHeix  doezogopos B
NpaBonNpUMeHUTENbHOW AeATeNbHOCTY apbuTpaskHbiX cygoe Poccum» 4acTMYHO nepeceKkaeTca ¢
HaseaHWem npegblaywero. JeicTenTenbHo, Naparpad HavYMHaeTCs ¢ NOBTOPa COOTBETCTBYIOLLErO
pasbAcHeHMA B noctaHosneHuu Mnenyma BC PO ot 27.06.2017 Ne 23 (c. 82). B naparpade Ha
npumepe 04HOTO Aena paccmaTpueaeTca Npobaema NoACYAHOCTM NPY HAIMHMUKW NMPOPOTaUMOHHOTO
cornawleHusi CTOpPOH cnopa, Jgaetca  obwas oueHKa AaHHOrO  MOCTAHOBMEHWA  Kak
«NPOrpeccuBHoOro», obnerdarowero nNpouece nNpasonpumMmeHeHua B 3ToW obnactu, n npocTon
nepeYeHb pasbACHEHHbIX B HEM BONPOCOB.

B § 3.3 «Mamepuansrsie HOpmMel MexdyHOPodH6Ix 802080008 8 NPUBONPUMERUMENsHOL
desimensHocmu  apbumpaxHeix  cydose  Poccuu»  pacCMaTpuBaeTcsl MNPUMEHEHWE HOpPM
MEKAYHAPOAHBIX 4OTOBOPOB B CUTYAUMM «Ha CTbIKE YacTHBIX M NyBAMYHbIX MHTepecos». B kadecTee
npumepa NpPUBOAMTCA 0AHO AEN0, B KOTOPOM Dbl NpUMEHEHbBI HOPMbI 4OTOBOPa 06 MCKNKYEHWK
ABOMHOro HanoroobnoxeHnsa v 8 KoTopom «BAC PP B Henerkom Bbibope memay YacTHbIMKU K
NybaMYHBIMK - MHTEpecamu... npuoputeTsl nybanyHoro wHTepeca Poccuy noCTasun  Bblwe
NPUOPUTETHOTO MPMMEHEHMA HOPM MEXAYHapoAHbIX gorosopos» (c.96). [Adanee aetop
obpaw@aeTca K «NpakTMKe MPUMEHEeHWA HOPM TaMOMKEHHOTO KOAeKca TaMOKEHHOro CoK3a M
CONYTCTBYIOLWMX My  OOKYMEHTOB  MEMAYHAPOLHOTO  XapaKkTepa», OTMedqan, 4To OHZ
«CKNaablBanack He 0HO3HAUYHO» (C. 98). B KauecTBe MANKIOCTPATUBHOTO NPUMeEpPa NPYBOANUTCA AEN0
M. A. Ywakosea, KOTOpOe, Kak M3BECTHO, BOOBLIE He paccMaTpMBanochk apbUTPaKHBIMKU CyJamu, a
paccMmatpuMeanock cydamu obuer opncankummn n KC PO, 3tmmuK clomeTamM nepevedb npobnem
WMCYepPNbIBAETCA, YTO BbI3bIBAET BOMPOC — 0 KOKUM KpUMepusam npoucxoduaa 8 duccepmayuu
ebibopka coomsemcmayrowitx npobnem, CBA3aHHbIX € NMPUMEHEHWEM apbuTpamHbIMK cyaamm



«MaTepuanbHbIX HOPM MEMAYHApPOAHbLIX AOrosopos»? 3asepwaetcs naparpad nosTopom
pekomeHgaumm mn3 § 3.1 (c. 101) n nomenaHnem Cyay «CTPEMUTLCA K TAKOMY TOKOBaHUIO HOpPM
MEMAYHAPOLHOIO M POCCUMWCKOrO MNpaea, KoTopoe cmoxeT obecneynTs.. MX COBMECTHOE WM
pasgensHoe, HO NpasomepHoe nNpumeHeHne» (c. 102).

MNaparpad 3.4 «flpobraema npumererHus & apbumpaxcHom cydonpou3sodcmee
MerByHOPOdHLIX 802080008 8 308UCUMOCMU OM Ux 8uUda U NPA8o8o2o cCMamyca» BO3BpaWaeT K
npobneme, KOTOpasn y:e Nonyumna obeyxaeHune 8 § 1.2, 4To BbI3bIBAET BONPOC O pacnpegeneHnm
maTtepuana mexay rnasamu / naparpadamu. Kakol-nnbo ommaaemor, MCXOas W3 Ha3BaHWA
naparpada, KnaccudmKaumm MemaAyHapOLHbIX AOTOBOPOB He AAeTCA, KaK M He WAeT pedb O
npobnemax vx nNpumeHeHus B8 apbuTpaxHom cygonpoussogcTee. AMccepTaHT OrpaHUYMBAETCS
3aMeqaHMeM O TOM, YTO «Ha MPaKTUKe apbuTpaskHbie Cyabl... A4eNalT NPOTUBOPEYMBLIE M HE BCEraa
Npasu/ibHbIE BbIBOALI NO CYLWECTBY NOANEHKALMNX MPUMEHEHUIO HOPMY», 8 B CHOCKE aHOHCHMPYETCA
nocneaywwmnin - aHann3  asyx Aen (c. 104). Kpome TOro, AMCCEPTaHT OTMEYaeT, 4To
CMENMOYHAPOLHBIE  AOTOBOPbI  ABAAKTCA  WCTOMHWKEMM  MEMAYHAPOLHOMO nNpaga WM wx
XapaKTEPUCTWKK, MPeanonaralwue, B TOM 4YKcne, Knaccupukauwi, onpedensiomes UMEHHO 8
memdyHapodHoll npasosol cucmemen, N «BHYTPUIrOCYAapCTBEHHAA NpasBoBas cMcTema A0/HKHE
BOCNPUYHWUMATE W NPUMEHATE JaHHbIE UCTOMHWKKW NMPaBa B UTOTOBOM... BAPWAHTE, HE BMELUMBAACH B
MX KaYecTseHHble XapakTepucTukuy (c. 106). 3T0 BHOBL NPOBOLUKMPYET BONPOC, 3a4em NpespawaTs
MEKAYHAPOAHbIE 4OTOBOPbI B HOPMATHBHbIE aKTbl B HALUWMOHANLHOW NPABOBON cMcTeme?

MNaparpad 3.5 «Bonpocs! 06Hapodosanua mekemos mendyHapodHsix dozosopoe Poccuu
KaK npobremHbill ce2menm Ux NpuMeHuMocmu» COASPHUT B LUENOM WHTEpecHbld maTepuan,
CONPOBOXKAAEMbIM HECKONBKMMMKM MPUMEPaMKM M3 apbUTpakKHOW MNpPakTMKM W BHOBb AEe10M
W. A. Ywakosa. Bmecte ¢ Tem Kamercs bonee ymecTHbIM pacCMOTPeTb 3TW BOMPOCHI B rnaee 1, 8
KOTOPOKM MAET pedb O MOHATUM MENAYHAPOAHOIO AOTOBOPa W €ro MecTe B POCCMIMCKON NpPaBoBOM
cucTeme.

B § 3.6 «KomnaekcHeili nodxod Kk onpedeneHue Mecma U Xapakmepa mMosKo8aHUs HoOpm
memdyrRapodrbix 0o2080po8 8 npouecce cydebHO20 APUMEHEHUA» AOKA3bIBASTCA O4YEeBWAHLIN
TE3NC O TOM, 4TO MPUMEHEHME BCEr4a COMPOBOMAAETCA TOAKOBAHMEM, NMPW 3TOM «CyA AOJMEH
PYKOBOACTBOBATLCA CMEUNabHbIMKM MPaBMAaMn Kak MeXYHOPOOHO-NPA8o80o20, Tak N pocculicko-
npaeceozo TonkosaHwa (c. 131). AuccepTaHT, Packpbias MOHATME MEMAYHAPOAHO-NPasosoro
TOMIKOBaHWA TONBKO B Creaylowem naparpade, Tem He meHee yTBepKAAET, HTO «AMWb MPUMEHEHWE
W pasbsiCHEHWE TaKOoW HOpPMbl [MexayHapoaHoro goroeopal sebicwerd cyaebHOW MHCTaHUWER
ABNACTCA AKMOM OQUUUIABHOZ20 MEXOYHAPOOHO-NPABOB8O20 MOMKOBAHUS OT NMeHK Poccuiickon
depepaumm» (c. 145). BozHMKaeT ABa BoNpoca. flepssiii — Kak TaKoe NOHMMaHWE K MeMAyHapOoaHO-
NpasoBoOro TOAKOBaHWA» COOTHOCUTCA C BblAENAEMbIMM CaMUM AWNCCEPTAHTOM ero npusHakamm —
OCYLUECTBNBHUE TAKOTO TONKOBAHUA MEXAYHAPOAHbLIM CyAebHbIM OPraHom, CO3AaHHbIM Ha OCHOBE
HOPM M MPUHUMMOB MeXAyHapoAHOro npasa (c. 148), «npr3HaHWe TaKkoro TONKOBAHWUSA XOTA Obl
BONBLIMHCTBOM A0rOBapUBAIOLLIMXCA CTOPOH» (c. 141). Bmopoll — Kakol e oprad gaer Torga
opuUMANbHOE  &POCCULUICKO-Npasosoe TONKOBaHMER-Pa3bACHEHME, eC/M  TOJKOBaHWME BCeX
apbuTpaMKHbIX CYA0B NPeAcTaBAsAT COBOM MCKNOUMTENBHO aKTbl-yACHeHWs {(c. 146)?

B § 3.7 «Tonkosarue HOPM MexOyHAPoOHbiX 002080p08 MeXOYHAPOOHbLIMU CyOebHbIMU
OP2aHOMU KOK (POKMOP COBEPUICHCMBOBAHUA UX MPUMEHEeHUA apbumpaxcHeimu cydamu Poccuu»
YNOMMHEOTCA [Ba MeMayHapoaHblx cyaebHbix oprana — ECNY w cyn E3C, oagHo geno,
paccmoTpeHHoe AnennaumoHHon nanator Cyaa EepAsz3C, m ogHo onpegenerHne BC PO, AsTop aaeT
peKomMeHauM apbuTpasKHbIM CyAam — «He.. npeHebperaTe MMewouleilcs B 3TOW obnactm
NPakTMKOW  paccmoOTpeHWs  Aen  MewayHapoAHbim  cyaebHbim  opraHom»  (c.  151).
Hanpawweawwmecs npuvmepbl TOrO, Kak TOJKOBaHME HOPM MeEXAyHapoaHbIMM CyaebHbIMK



opraHamu cnocobcTeoOBaNO COBEPLISHCTBOBAHUIO MPUMEHEHWS TaKMX HOPM  POCCUMCKUMM
apbuTparKHbIMMK CYAaMK, HE NPMBOAATCS.

Naparpad 3.8 «HopmamusgHsie U HeHOpMamugHsie OKmsl MexdyHapodHo20 npasd 8
npasonpumMeHeruu apbumpaxcHsix cydos» COOepHUT WHTEpecHbl maTepuasn, Kacarwowmics
NPUMEHEHUA  PEKOMEHAATENbHbIX  aKTOB  MEMAYHApPOAHOrO Npaea, COMPOBOMKAAEMbIN
A0CTaTOYHBIM  KOIMMECTBOM MNpUMepPos cyAebHoW npakTvkn. Bmecte ¢ Tem aHanm3 aktoe
MEKAYHAPOAHOrO NPasa, KOTOPbIM ABTOP OTKA3bIBAET B KA4eCTBE MCTOMHUKOB Npasa, mor bbl bbiTe
bonee anddepeHuMpoBaHHbIM.

B 3asepwawwem guccepraumwo § 3.9 «Hanpaenerus u cnocober obecneveHus
eduHoobPa3UA NPUMEHEHUST HOPM MeXOyHOPOoOHbIX 002060p08 apOUMPANHLIMU Cydamu
Poccuiickoil ®edepayuu» paccMaTpMBaOTCA YETbIPE BAPWAHTE BO3ZMOMKHOIO MCMNONb30BAHWMA HOPM
MEMAYHAPOAHbIX  AOroBopos: 1) NpocTas  ccbllKa  Ha  MEXAYHapOAHbIM  [OroBop;
2} HenocpeacTBEHHOE MPUMEHEHWE HOPM MEAYHAaPOAHOTO AOroBopa; 3) NoAHOe OTCYTCTBME
CCbIIKM  Ha MEXAYHApPOAHbIM  A0roeop; 4) OTKNOHEHWE MEMAYHApPOAHOIo AOroBopa  Kak
NPUMEHMMOrO B AaHHOM gene. TpM U3 4YeTbipex BapMaHTOB COMPOBOMXAAKTCA MPUMEPAMKU M3
apbuTpaXKHOWM NPaKTMKK. B 3TOKM YyacTn maTepuan JaHHoro naparpada npeacrtasnseT MHTepec,
KakMx-1Mbo BONPOCOB K ero CoAep:KaHWio He BO3HWMKaeT. [anee AalwTcs BNOJHE OYEBUAHble
pekomeHgauMm — ebiasneHre BC PO npobnem 8 0bnactv npumeHeHMAa HOPM MEXKAYHAPOAHbIX
AOrOBOPOB M MPWHATME PEKOMEHAaUMK MO WX paspeleHWio; NosbllleHre npodecCMoHanbHOM
KBanndpuMKauMK Cy4en no BONPOcam MemayHapo4HOro npasa M ap.

ObpaTMMEA K NONOMKEHUAM, BbIHOCMMbIM Ha 33LUMTY.

B rnepsom nonoxceruu AaBTOP KOHCTATURYET, YTO MEMAYHAPOOHbIE 00M0BOPBI ABAAKTCA
«peancHo BocTpeboBaHHbIMY»  MCTOMHUKOM apbuTpasKHOrO CygonpomsBoACTBa WM &peanbHo
copencTByYeT MOBbIWEHWUID 3PPEKTUBHOCTM AeATeNbHOCTM apbuTpamHbIX cygos M cyaebHoro
paspeweHna 3KOHOMWYECKMX Ccnopos». [aHHblii BbIBOZ, NO YTBEPHKAEHWK ANCCEPTaHTa,
chopmynmMpoBaH Ha OCHOBE «aHasM3a MPaKTMKK YeTBEePTbBEKOBOM peannsaumm vmnepaTWBHbIX
nonoMeHui 4. 4 ¢1. 15 KoHctuTyumm Poccuiickoin Pegepaumny 0 NPUMEHMMOCTH MEKAYHAPOAHBIX
A0TroBOpoB POccUKM B POCCUIACKOW NPaBOBOM CUCTEME M KOHKPETU3NPYIOLWMX MX COOTBETCTBYIOLMX
HopMm ApBUTpakHO-NpoUeccyanbHOro kogekca PO» (c. 185).

Bmecte ¢ Tem 6osblias 4acTb HEMHOTOYMCAEHHBLIX MPUMEPOB M3 CyAebHOW NMpaKTWKK,
NPUBOAMMBIX B JAMCCEpTaumK, ceuaeTenscteyeT o6 obpaTHOM — 0 HeBocTpeBoBaHHOCTH
MEMAYHAPOAHOIO AOroBopa KaK WMCTOMHWMKA apbutpaxiHoro cygonpowssogacTtea. B otcytcreme s
AWCCEPTAUMK  «aHanm3a MNpPakTWKM»®  AaHHOe TMOJOHEHWEe MNpespawasTcad B KOHCTaTaumko
O4YeBMAHOrO Te3nca 0 TOM, YTO COrnacHo KOHCTUTYUMK M COOTBETCTBYIOWMM NonoxeHnam AMNK PO
MEMAYHAPOAHbIE  JAOTOBOPbl  ABAAKOTCA  WCTOMHMKOM  apbuTpasHOro  Ccyaonpou3soacTea.
OTcyTCTBME B A@HHOM BLIBOAS Hay4YHOM HOBM3HbI 8483 M MOMET BbI3BaTb COMHEHME,

Bmopodli Teanc, BBIHOCUMBIN Ha 3aLWUMTY, — KOHCTAaTaUMA OTCYTCTBMA «eAMHO0Bpasusa 8 0bwmx
BOMPOCAX NOHMMaHWA M MPUMEHEHMA HOPM MEXAYHaPOAHbIX 4Or0BOPOB apbuTpaKHbIMK Cyaamm
Poccuun» (c. 186).

B mpemoeem nNONOHKEHWW [AWMCCEPTAHT YTBEPKAAET, YTO «NPaKTMKa MNpUMEHeHUs
apbuTpaMHbIMK CyaamM MEMAYHAPOAHLIX AOrOBOPOB.. HEOAHO3HaYHA W MPOTUBOPEYMBE, d
CCbI/IKM Ha HWX... HEKOPPEKTHbI... KPUAMYECKM HeoBOCHOBaHHbI, AW HAa0BOPOT — HENPAaBOMEPHO
oTcyTcTBYOT».  KOHCTaTauma HeoAHO3HAYHOCTM M MPOTMBOPEYMBOCTM  ABASETCA MOBTOPOM
coaep¥aHma BTOpPOro Teauca ob otcyteteuK eavHoobpaswa cyaebrol npaktmkn. Teswc o
«HEMPaBOMEPHOM OTCYTCTBMMY» CCbINOK Ha MEeMAyHapoAHble AOrOBOpblI B akTax apbuTpaskHoro
CYZONPOV3BOACTBA MPOTUBOPEUMT NEPBOMY MOJNOKEHMID O TOM, YTO MEKAYHAPOAHbIE AOTOBOPLI



ABNAKOTCA «PEeanbHO BOCTPEBOBAHHBIMY MCTOMHMKOM apBUTPaXHO-NPOoUeCccyanbHOoro npasa. Takum
06pazom, 4acTb TPETLETO TE3MCA NPOTUBOPEYMT NEPBOMY, YacTb — MOBTOPAET BTOPOM.

Hanee, 8 Ka4ecTeBe NPUYUH OTMEYEHHOrO BbIWE NOAOKEHUA Aen AWCCEePTaHT Ha3blBaeT, B
YACTHOCTK, Cneayoume:

[1] HepocTaTouHas HOPMATUBHAA YPEryIMpOBaHHOCTL W HaydHas npopaboTaHHOCTL
BONPOCOB M Npobnem, BO3HWKAKWWX B AaHHOK 0BnacTm;

[2] HanWuKMe B 3aKOHOAATE/NbCTBE, @ TAKKE B MOCTAHOBAEHMAX, YKa3aHUAX U PasbACHEHWAX
BbICLUMX CYA0B He AOCTaTOMHO ACHBIX W AaMe NPOTUBOPEYMBLIX NONOMKEHUHN [...];

[3] dparmeHTapHbIe, HEpeaKO NPOTUBOPEYMBBIE MO3WUMKM 33KOHOLATE/IbHbIX OPraHoB M
BbICLIMX CYA08 [...];

[4] HegOCTaTOUHBIM YPOBEHb KBAaNNGUKAUWMKM Cyaber 1 nX NpodeccnoHanbHOM rOTOBHOCTH
[..];

[5] HeaoCTaTOUHAA MEKAYHAPOAHO-NPaBOBan rPamoTHOCTL M TMOKOCTL NpeacTaBuTenel
CTOpPOH B apbuTpakHOM npougcce;

[6] oTcyTcTBME NOCTOAHHO ASHCTBYIOWIEH CHUCTEMbl MPaKTMHYeckoro obyuenmnsa wm
KOHCYNbTUPOBaHMWA cyaen [...];

[7] konoccanbHan 3arpyeHHOCTL cyaebHoM cncTemsbl {c. 186—187).

YKa3aHHble ANCCepTaHTOM NPUUMHBI OTHACTN NepecekaTea (Hanpumep, [2] v [3]), v nmetoT
cnnwKkom obwmii xapaktep — CCbIKM Ha HEAOCTATOMHOCTb WM MPOTUMBOPEYMBOCTL MPABOBOMo
perynMpoBaHua, HeAOCTaTOYHOCTL KBaIMPUKAUMM Cyael, 3arpyKeHHOCTb CyAebHOM cucTembl M T.N.
MOTYT BbITb MCNOMb30BaHbI ANA XAPAKTEPUCTUKM COCTOAHMA eaga nvM He nobol opuguyeckon
obnactw.

B uemsepmom nNONOMEHUN OTCTAMBARTCA TEIUC O MEMAYHAPOLHOM [LOrOBOpe Kak
MENAYHAPOAHOM HOPMAaTMBHO-NPasoBOM aKTe. OnpegeneHve MemayHapogHOro AOrosopa Kak
HOPMAaTMBHO-MPABORBOrO aKkTa b6binKv npegnoseHo B cratbe B.C. MeBanewko (Msanerko B.C.
MemxayHapoaHble gorosopel M KOHCTMTyuma Poccuy B POCCUMICKON NpPaBOBOW  CHMCTEME:
npobiemHble BONPOCHI NPaBOBOrO cTaTyca U B3aumogenctens // BekTop pa3eutna Hayku. BeCcTHUK
YuueepeuteTa um. O.E. KytadurHa (MTHOA). 2015. Ne 6. C. 54—72), a cnefoBaTenbHO, e48a N1 MOMeT
ObITb BLIHECEHO HAa 3aWUMTY OT MMEHW aBTOpa AMCCEpTauMM B Kadectse 06nafaroWlero Hay4yHow
HOBWM3HOM NONOKEHWA.

B namom Te3auce 3anBnfeTcA O HeobOXOAMMOCTM 3aKpeneHus B HOPMaTMBHO-NPaBOBbIX
aKkTax eamHoobpasHo onpegeneHHoOro MecTa MexayHapogHbix Aorosopoe Poccun B cucteme
WCTOYHWKOB NMpaea, NoA/eRaWmnx NPUMEHEHUIO POCCUMCKMMKM apbuUTpaKHbIMK Cydamu, — nocne
KoHcTuTyumMmn. Kak gaHHbIM Te3nc COOTHOCUTCA € YTBEPHAEHWEM AMCCEPTaHTa O TOM, 4TO
«CUCTEMHOE TONIKOBAHWE MONOMEHWH KOHCTUTYUMM CBMABTENbCTBYET, 4TO MEeMAyHapogHble
A0TOBOPbI UCK/HOMAIOTCA M3 COCTaga NOAYMHEHHBIX €M HOPMaTUBHbIX MPaBOBbIX akToB» (C. 61)?

B wecmom — npegnaraloTcs mepbl No MHOOPMMPOBAHWUID CYA0B O AEWCTBUTENBHOCTH M
OPUAMYECKOW CcWMae MOTEeHUMaAbHO NPUMEHUMbIX MEAYHapoAHbIX A0rosopoe. faHHble
PeKOMEHALUMN KaK TAKOBbIE MMEKOT CAULIKOM OBWKMIA XapakTep n moryT BbiTh afpecosaHbl Kak
apbuTpakHbIM Cyaam, Tak M cyaam obuwer pucaukuuu. ABTOp Monaraet, 4To0  ANf
COBEPWEHCTBOBAHMUA CYAeBHOro NpMMeHeHWs AOTOBOPOB HEOoBX0AMMO «YACHEHWE BbICWMMM
YNOAHOMOYEHHbIMWM  TOCYAIPCTREHHBIMM - OPraHamM  COLEPHKAHMA  HOPM  MEXOYHAPOLHbIX
AOTOBOPOB Ha MpPeAMET YCTAaHOBNEHWS MX CaMOMCNONHMMOCTM WKW HECaMmOMCMNONHMMOCTH B
cucTeme poccuickoro npasa» (c. 188). Yto, o MHEHMIO COWMCKaTenNs, A0MKEH NPeacTasNATe Cobol
AKT TAKOro yAcHeHWA? B Yem g0MKHbI BbIpakaThea ero pesynotatbl?

Cedbmoe NONOKEHME XapaKTEPU3YET NPUMEHEHWE M TONIKOBAHME HOPMbI MEXAYHAPOAHOTO
A0roBopa apbuTpakHbIM CyA0M. YTBEPKAEHUA O TOM, UTO «MPUMEHEHME HOPMbI MEKAYHAPOAHOro



A0roeopa apbuTpamHbIM CYAL0M — 3TO W KT ee TOJKOBaHWA B 3HAYEHWM JIMYHOTO, BHYTPEHHEro
NpodeccMOHaNBHOTO YACHEeHWA CyAbel.. CywecTea TakoW HOPMbI», «a pPasbACHEHWA AaHHOM
HOPMbI BbIClEr cyaebHOM wHCTaHuMer Poccvmn BygeT ABNATBCA akToM  O0dUUMANLHOrO
TONKOBAHKMA... 1 0DA3aTENbHO ANA BCEX HMMKECTOAWMX CYA0B apbuTtpamHon cuctembr» (c. 189), so-
fepabix, He COAEPHAT Hay4YHOW HOBW3HbI, 80-8MOPbLIX, XapaKTepu3yoT cyaebHoe npumeHeHWe
Npaea Kak Takoeoe.

B socemom Tesvce AAeTCA OUEHKa TONKOBAHWA MEMAYHAPOAHbIX AOrOBOPOB, KOTOpOe
npeanaraeTcs MeMayHapoaHbIMKW cyaebHbimKu yupexaeHnamn, npexge scero ECMY wu Cygom
EADC. AuccepTanT noAnaraer, 4TO Takoe TONKOBaHWE «MOMeT B OTAENbHbIX CNydasx co3gasaTtb
NpeanocelikKM  MAW  peanbHO CnocobeTeoBaTL PasBUTUIC MPAKTUKM  MaKCMMaZbHO TOMHOIO
NPUMEHEHUA MEMAYHAapPOLHO-NPAaBOBbIX HOpM B cdepe KOMNeTeHUMM apbuTpasKHbIX CyLoB»
(c. 189). JaHHbIM Te3nc, HECOMHEHHO, 3acny:Xuean bObl BHWMMaHWA, ecin bbbl He OAHO
06CTOATENBECTBO — OTCYTCTBUE er0 0BOCHOBAHUSA B AWCCEPTALMMN, YTO YHKEe OTMEYaNoCh Bbile.

B desamom NONOMEHWMM XapaKTepU3yeTcs «MOAeb AeATeNbHOCTM apbuTpaskHbIX Cy408
Poccun no oTnpasneHnilo NpaBocyavA NpW BO3HWKHOBEHWUK MPOTUBOPEHYNA MEMAY YaCTHbIMKU M
NyBANYHBIMKM MHTEPECaMM B TEX MM MHBIX XO3AMCTBEHHBIX MPaBOOTHOWEHWAX, YPETYIMPOBaHHbIX
HOPMaMMK KaK BHYTPUIOCYAAPCTBEHHOID, TaK M MEXAyHapoaHoro npasa» (¢. 189). AaHHbIl Teamc
3syunT MHOroobewlaowle, 0AHaKO CyTb AdHHOW «MOAENM» CBOAUTCA K ASHCTBMIO HOPMbI
MeXayHapoaHoro npasa AMbo B Ka4yecTee AONONHEHMA K «HOPME POCCMICKOTO npaea», Anbo 8
KavecTBe WCKAYeHUA M3 Hee. Koppensuuun ¢ npobiemol KOHKYpeHUMKM YacTHbIX U NyBanyHbIX
MHTEPECOB HE NPOCMaTPUBAATCA.

Jecamoe nonoxeHue, Kacawweecs 4YeTbipex MnpegnoXMeHHblX AWCCepTaHTOM BaPMaHTOB
«NpUMeHeHns [ HeNPUMEHEHUA HOPM MEMAYHAapPOAHLIX AOTOBOPOB apbuTpaHbIMKM CyAamm»,
NpeacTaenaer MHTEPEC U 33CNYHKUBAET BHUMAHWA.

MNopesegem MTOrKM. BeIHOCKMMBIE HE 3aAWMTY NONOKEHMS, 33 HECKONBKMMKW UCKIKYMEHWAMM,
nvbo He 0612 4a10T HaYYHOWM HOBU3HOW, IMBO He ABAAIOTCA KOPPEKTHO OTHOCAWMMMICS K MpeameTy
nccnegosanmsa, nMbo npoTueopevaT Apyr Apyry, Ambo He nmeloT obocHoBaHMA / A0CTaTOYHOrO
o0BboCHOBAHMA B ANCCRPTALMUA.

Teopemuveckyro 3HOYUMOCITIb NCCNEAOBAHNA ANCCEPTAHT YCMATPUBART, 80-NEP8biX, B TOM,
4YTO B HEM «UCCNeA0BaHbl BONPOCHI NPYMEHEeHMA HOPM MEmAYHAPOAHbIX JOTOBOPOB € NMO3MUMK
OTHeCeHWs AaHHOTO UCTOYHUKE MEXAYHAPOLHOTO NPaga K HOPMaTUBHbIM NPpasosbiM akTam Poccum
M NPakTMHECKYIO 3HaYMMOCTE CBORTO nccnegosaHmna». OQHaKo 3HaYMMOoCTbio 0bnagaeT He npouece
ncenenosaHus, a ero pesynbtatel. Bo-emopoix, — 8 TOM, UTO ONpPeLeseH0 MECTO MEXAYHAPOLHOrO
AOrogopa B POCCHMMCKOM NPaBOBOW cucTeme, a He B cucTeme npasa Poccuiickoh ®egepaumm.
JaHHoe cyxaeHWe BHE KOHTEKCTa BECbMA 3aragoqHo, HO ero astopom asaaetca b. JI. 3umHeHko
(c. 32). B-mpembux, — B TOM, YTO YTOUYHEHbl OCHOBaHMA MPUMEHEHMWS TaKMX HOPM, a TaKme
CBA3aHHbIe ¢ 3TUM NpobiemHble BONPOCHI POCCUCKOTO apbutparkHoro cygonpoussoactea. Easa
NN TEOPETUYECKasA 3HaYMMOCTE MOMET COCTOATE B «YTOMHEHUM NPpobaeMHbIX BONPOCOB».

Mpukaadroli acnekm veccnefoBaHuns, No YTBEPHKASHMIO AMCCEPTAHTA, COCTOUT B TOM, 4TO ero
pe3ynbTaTbl MOTYT DbITb BOCMPUHATLI M 3aKOHOAATENEM, W CYAaMK, BKKOYAs BbICWIYD CyaebHyto
WHCTaHUMIO, M Mocaeaylowmmm pedopmatopamm cyaebHoM cucTemel.

HayuHan nutepaTypa no Teme gmcceptaumm coctaenaeT 128 nctoununkos [114-241], ccbinkm
Ha 3apyberHyI0 NMTepaTypy OTCYTCTBYIOT, aKTbl MEKAYHAPOAHLIX CyYAebHbIX OpraHoB NpPUCYTCTBYIOT
B8 bubnmorpadpurueckom cnucke B Konudectee 4-x [28-31]. CneayeT TakKe OTMETWTL HE BNONHe
KOpPPEeKTHOE WCMO/Mb30BaHWE B AWCCEepTauMKu  IOPUAWYECKOW  TEPMMHOMOTMMK:  MpPaBoBas
Keanvdpukauma Hopmbl (c. 42), «TeopeTyeckue npobenbl 8 npase» (c. 100) u ap.
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Monarato, yto aucceptauma O. A. KuceneBoi He ABAAETCA HayYHO-KBaAMPUKALMOHHOM
pPaboToN, B KOTOPOI COAEPXHUTCA PelleHne HayYHOM 3343a4M, UMEIOLLEN CYLLeCTBEHHOE 3HaYeHue
AN HayKM MeXayHapogHoro npasa. Bmecte ¢ Tem npobnemaTuka WCCNenoBaHMA, €ro
aKTyaZIbHOCTb, UCCIeLOBATE/NbCKUIA NOTEHLMAN, NPOABNAEHHbIN AUCCEPTAHTOM, AAIOT OCHOBAHMA
nonarathb, YTo nocse AopaboTkmn guccepTtauma ByLeT yernewHo 3almiLeHa.

MpeacTaBieHHble 3aMeYaHua NMPUBOLAT K BbIBOAY O TOM, YTO auccepTtauma Kucenesol
Onbeu AHaMObEBHLI Ha TeMy «lIpumeHeHue HOPM MEeHOYHAPOOHbIX 002080pP08 8 MPAKMUKE
apbumpaxcHoix cydos Pocculickoll ®edepayuu», K COXKaneHUo, He COOTBETCTBYET TPeboBaHUAM,
ycTaHoB/eHHbIM MpuKazom o1 01.09.2016 Ne 6821/1 «O nopagKe NPUCYKAEHWUA yYeHbIX cTeneHeln
B CaHKT-lNeTepbyprckom rocyaapcTBEHHOM YHMBEPCUTETE», a C/AeA0BaTe/bHO, OCHOBAHWA AA
npucyxaenna Kucenesol Onbau AHOMONLEBHbLI YHEHOM CTENEHWN KaHANAATA KOPULUYECKMX HAYK NO
cneumanbHocTn 12.00.10 — mexayHapoaHoe NnpaBo; eBPONencKoe NpaBo OTCYTCTBYHOT. MyHKT 11
yKazaHHoro MNopAgKa gUccepTaHTOM He HapyLleH.

Mpeacepatenb guccepTaLMOHHOIO CoBeTa
OOKTOpP IOpUANYECKMX HaVYK,
npodeccop CNoery

E. B. TumowmnHa

03 nioHa 2020 .
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