OT1351B
YJI€HA IUCCePTAIlMOHHOrO COBETa Ha JHCCEPTAITHIO
Bnanucnaga I” epmanoBHya Ty6neHoBa
«IIpaBoBoe nomoxenne AOOBIBAIOIMX SHEPreTHIECKIX KOMIAHUE
He(Terazosoro KOMIIIIEKCa», NMpeNCTaBIeHHYIO HAa COMCKAHHE Y4eHOIH
CTCIICHH KaHAMJATa IOPHAMYECKHX HayK mo cnenuansHocTd 12. 00.07 —

Kopnoparusroe npago; KOHKYPEHTHOE IPABO; SHEPTETHIECKOE TIPABO.

OmHuM w3 rmaBHbIX [IPHOPHUTETOB, 3aKPEIUICHHBIX B OHEPreTHYeCKOl
cTpaterud  Poccuu, sBusiercs paseuTde PBIHOYHBIX MEXaHH3MOB B chepe
SHCPreTHKH, MHHHMM3AI[H  HEraTHBHBIX COLMAILHO-DKOHOMHYECKHX  ee
nocnencTBui. Peamusanus atux 3anay ¢ HE0OXOIMMOCTBIO TpeGyerT GopMupoBanus
LEIOCTHOH W ampoGHMpPOBAaHHON CHCTeMEI OHEPreTHYECKOr0 3aKOHOATehLCTBA,
obecnegnBaromniero 3 (eKTHBHOE OCYIECTBIEHHE B 3TOM BaXKHewuIme# cdepe
SKOHOMHKH  IIPENNPHHUMATENBCKON  JeATeNbHOCTH, GyHKIIMOHMpOBaHHE Ha
OHEPreTHYeCKUX pBHIHKAX OPHUAWYECKHX JIHI] Pa3snUYHBIX OpPraHH3aIHOHHO-
IPaBOBEIX QOPM, yCTpaHeHHe TIPOTHBOPEYHMBOCTH B MPABOBOM pernaMeHTaluy ux
TIPaBOBOro IIOJNOXEHHS!, BEI3BAHHOIO OGHOBJICHHEM B 5TOM 4acTH HOPMaTHBHBIX
NPCANKCaHUKA, BHECEHHBIX B IVIaBhl 1-4 I'paxxnanckoro  komexca PO,
DenepanbHEIME 3aKOHAMH, NpHHATEIMA B 2012-2018 rr. Ocobyio TEOPETHYECKYIO
M TPaKTHIECKYI0 3HAYMMOCTH MMEET H3yYeHHe IIPaBOBOI'0  ITOJIOKECHHUS
ROOBIBAIOIUX KOMITAHUA HEe(TerasoBoro KoMmmmekca Kak Haubolee BaXXHOH
OTPaciin SHEPreTUKH, BEISBIICHHE 0COGEHHOCTEH HX (QYHKIMOHHPOBaHHS B pamkax
TOIUTHBHO-3HEPIeTHYECKOTO0  KOMIUIEKCA SKOHOMHKH POCCHIL AKTyaJhHOCTE
AHCCEPTAllMOHHOIO  WccienoBauus B.T. Tybnemosa o6ycnosnena Taioke
OTCYTCTBHEM KOMILIEKCHBIX HAY4HBIX HCCIETOBAHHE o IIPAaBOBOM ITOJIOKEHUH
MOOBIBAIOIIX SHEPTETHIECKHX KOMITAHTIL He()TerasoBOro KOMILIEKca, HxX YYaCTHH
B 9aCTHONPABOBBIX U ITyOIHYHO-TIPAaBOBBIX OTHOIICHUAX, OIpPENENEHHU HX
OTPaclieBOW NpHHAIIEXHOCTH. Bee yKasaHHele Npo6GneMsl TpebyoT ux

Hay4HOTO OCMBICJIICHHA, AOKTPHHAJIBHOTO TOJIKOBaHHA,

WO -3F om 2 02 F04T
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COBCPIICHCTBOBAaHMsA Ha 3TOH OCHOBE MX HOPDMaTUBHOW MpPaBOBOMH
PE€rIaMeHTalHH C TeM, YTOOLl OHH B GOJbLIE Mepe cnocobcTBOBaNH
YCTaHOBJICHHIO NIpaBomopsika B THOK.

Ilems  wuccnemosammss BT, TybnenoBa cocrosma B paspabotke
TCOPETHHEECKHX IIOOKEHUH O COAePKaHUH TPABOBOTO TONOXKEHHUS J00BIBaIOMIMX
SHCPreTHHMECKUX KOMIIaHHME He(TerasoBoro KOMILIEKca, IIpaBOBOM Ipupome
OTHOINEHHH, BO3HHUKAIOIMUX C HX y4acCTHeM, BBIABICHUE ITPOOGENIOB B IPaBOBOM
PerynupoBaHvH, (OpMyIHpOBaHHE NpPEIIOKEHHUH IO YHUODHUKAIMH TPaBOBBIX
HOPM, PEryIupyIOUIHX OOINECTBEHHbIE OTHOLIEHHS C ydactueM noOBIBArOIIHX
SHEPreTHYECKHX KOMITaHUM He(PTEra30Boro KOMILIEKCA.

s nocTHxeHus naHHON uenn AHCCEPTaHTOM OBLIM MOCTaBJIEHEI 3a/a4H,
KOTOpEI€ HALITH OTPAXKEHUE B CTPYKTYpe paboTEL.

Ilpencrasnennas pa6ora mosBonser chemaTs BBIBOJ O TOM, 4YTO
TIOCTABIICHHBIC NMCCEPTAHTOM LENM OBUIA JOCTHTHYTHL, 4 3amauy — PEIUEHEL.
BEIBOIEI aBTOpa 0611a1a10T HOBH3HOI.

Crpykrypa paGoTel sBisercs  uerko BBICTDOCHHOM, IO3BOJSIOIIEH
TIOCIeIOBAaTENIEHO pellaTh MOCTABICHHEIE B HEM 3a1aym. Marepuan u3noxed B
JIOTHYECKOH IIOCIIEN0BaTEILHOCTH. PaboTa COCTOMT u3 BBEIIEHHsA, TpexX IJIaB,
00BEIUHSIOMNX IEBATh naparpadoB, 3aKJIIOYEHUS U Oubnuorpaduu.

B nepsoit rmase mmccepranmonsoro HCCIIEIOBaHKS PACCMaTPHBAKOTCH
TNIOHATHE, ~ PasHOBMAHOCTH  MOOBIBAIOIIMX  JHEPreTUUIECKHX  KOMIAHWN
He(TEra’oBOro  KOMIITEKCA, HCTOYHHUKH IPaBOBOTO  DEryIUPOBaHUS WX
ACATENBHOCTH. B repsom maparpade asrop HOAPO6HO HCCIeAyeT Pa3sHOBHIHOCTH
ROOBIBAIOINUX  KOMIAHHH He(TerasoBoro  KOMIIEKca,  0OOCHOBEIBAET
IpeanaraemMyio uMx Kiaccupukauo (c. 22-35); Bo BTOpOM ~Tmaparpage
pacCMaTpHBaeTCs HOPMAaTHBHAA IIPABOBAas OCHOBA JEATEEHOCTIH YKa3aHHBIX
Komnanuii B Poccuiickoit Menepanin, BEIABISHOTCS Ipo6eNbl ¥ MPOTHBOPEYHS B
TIpaBOBOM PerynMpoBaHuH (C.56-58); B TpeThem naparpage NpoOBONUTCS aHAIIH3
3apy0eKHOT0 3aKOHOJATENBCTRA O IIPaBOBOM IOJIOXEHHH NOORIBAIOIAX KOMIIAHHH

He(TerasoBoro Kommiexca, IIpE  3TOM aBTOp oOpaimaercs He TONBKO K
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3aKOHO/iaTeNbCTBY Bemukobpurtanuu (c.69-76), Hopseruu (c.76-78), Ho Takke u
3aKoHOAaTeNbCTBY PecyGuxu Kasaxcran, kotopas kak u Poccuitckas Deneparus
ABJLICTCS WIEHOM EBPasuiickoro s5KkoHOMHYECKOro coo3a (c. 61-69 ).

BTopas rmaBa mocesmeHa ocoBeHHOCTSM IIPaBOBOr0  IOJIOKEHHUS
AOOBIBAIONIMX 3IHEPreTHYECKHX KOMITAHMI He()TEra3oBOro KOMILIEKCAa Kak
CyOBEKTOB YaCTHONPABOBEIX OTHOIIEHHIA. HuccepTanToM HeCeayoTCs pasIHyHbIe
BU/BI  IOTOBOPHBIX KOHCTPYKILHH, HCIONB3YeMBIX B Cdepe esTeNbHOCTH
HOOBIBAIOIIIX KOMIIAHUI He(TEra30Boro KoMIIeKca (c.88-89), paccmarpusaroTcs
0COGEHHOCTH 3aKJIIOYEHMS H HCIIOJHEHHS OIIEPaTOPCKOro JOroBopa Ha HOOBITY
HedTH ¥ rasa (c.91-103), ZOrOBOPOB HA CTPOHTENHCTBO CKBAKHMH UL 100bIH
HedT! u rasa (c.104- 118). B paGore NIPUBOJUTCS aHANIH3 CYJAeOHOH NMpaKTHKH
paspenieHust CIIopoB II0 pacCMaTPHBAEMbBIM JIOTOBOPAM.

Tperbst 3axmounTensHas rIiaBa MoCBsMeEHa poGiemMam IIPaBOBOTO
TIOJIOKEHUS! TOOBIBAIOIIMX SHEPreTHIeCKAX KOMITAHHH He(TerazoBoro KoMIUIEKCa
Kak CyOBEKTOB ITyGNMYHO-IPABOBHIX OTHOINEHME. B IIEpBOM  Iaparpage
AUCCEPTAHT ONpPENEISET ILeNH, 3aJayd, HaNpaBlIeHHs [OCYHAapCTBEHHOTO
PETYHPOBAHUs  NEATENBPHOCTH  JOOBIBAIOIIMX SHEPreTHYECKUX  KOMIIAHMIA
He(TerazoBoro Komimrekca (c.119-136), aHaIM3UPYEeT BCE T€ U3MEHEHUS, KOTOphIE
BHECEHBI B JICHCTBYIOI[HE HOPMATHBHEIC IIPaBOBbIE aKThl, HANPABIEHHEIE HA €r0
COBEPUICHCTBOBAHME, B TOM WYHCIE€ B YacTH HAalOroo0JOKEHHA yKa3aHHBIX
Komnanud. Bo Bropom maparpade monpo6Ho paccmarpuBaetcs HOPSIOK
TIOJIyI€HUS JIMIICH3NH Ha IIPaBO IONb30BAHMS HEAPAaMH I 0OBMM He(TH U rasa,
HCCIICAYIOTCA CIIOPHBIE BOIPOCEHI, NMPOGENbl U NPOTHBOPEYMA B AEHCTBYIOLIEM
HOpMaTHBHOM perynupoBanuy (c.137-158). Tperuii naparpad mocssimen aHaJIu3y
TeX TpeOOBaHHll NPOMBILUIEHHONW G6e30NacHOCTH, KOTOPBIM JOJDKHA OTBEYaTh
ACATENIBHOCTS  AOOBIBAIOIIMX  3HEPreTHYECKUX  KOMIIAHMI HedTeraszoBoro
komruzekca (c.159-178).

B 3axmouennn (c. 179-183) aptop (GopMymHpyeT BEIBOIBI, CHENAHHEIE 110

pE3yJIbTaTaM IPOBENEHHOI'O UCCISOOBAHMS.
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Ilo uTOramM IMCCEpPTalMOHHOIO WCCIENOBAHMS Ha 3aIUTY IIPEACTABIEHO
ACBATE TIOJIOXKEHHUH, KOTOPble B LEIOM XapaKTepH3YIOTCS Hay4YHO¥ HOBH3HOM,
CIIy)XaT pelIeHHIO HOCTéBJIeHHLIx B paboTe 3a1a4 U OTPaKaroT IIPaKTUYECKYIO H
TCOPETHYECKYIO 3HAYHMOCTD IIPOBEIEHHOT0 HCCIIEHOBAHMS.

Crentyer nonnepxats 060CHOBaHHS U BEIBOIbI aBTOpa IO KJIacCHpUKAIIN
AOOBIBAIOMIMX KOMIAHHH HedhTerasoBoro KOMILIEKCa, & TakXe JOrOBOPOB ¢ HX
yqacTueM (IIOJNOKeHUE 2, HONOXKEHHE 5). 3acimyxuBaeT oNOGpeH s TIpeaIoKeH s
110 IPOBEICHUIO YHUDHKALMH II0JI0KEHHH 0 IIPABOBOM CTaTyCe pacCMaTPHBAEMbIX
MOOBIBAIOMIMX KOMINAGHWM Ha YpOBHe CHENHANBHOrO  (eepallbHOTO 3aKOHa,
3aKpEIUIAIOIETO OCHOBHBIE TIPHHIUITE UX IEeSTEbHOCTH B cepe noOsr9M HebTH U
rasa, ronokeHus 06 ux MpaBoCHOCOOHOCTH KaK 0cOBOro pOJa OPHIUYECKHX JIHII,
CHCTEME  3aKNIIOYaeMBIX  [JOTOBOPOB, IOJIOXKEHHS O rOCyAapCTBEHHOM
PETyTHPOBAHHY M KOHTpOIE (TIoNI0KerHe 3). 3aCityKuBaeT MOI0KUTETBHOM OLEHKH
BBIBOJ O LENeCO00Pa3HOCTH MPOBEAESHHH MEXIYHapOJHO-IPaBOBOH YHUDUKALUK
HOPM, PEryIMpyOIHX BONPOCE! aHTHTEPPOPUCTHYECKO 3aIMMIEHHOCTH 06BEKTOR
mo 100br9e HehTH U rasza (TONOXKEHHeE 4). TlpencTaBIsOT HHTepec TaKKe
BEIHOCHMBIE Ha 3aLUTY IIOJIOXKEHHS 6 1 7.

B mpomecce wmccnemosanus B.I. Ty6nenoBsIM CHUCTEMATH3HPOBaHHl H
TIPOaHAIM3NPOBAHBI OCHOBHEIE TEOPETHYECKHE HAy4YHBIE pabGoTL, IPaKTHYEeCKHe
paspaboTku, cymeGHO-apGuTpakHas IIPaKTHKA, B KOTOPBIX OTPAXCHbI BOINPOCH
[IPaBOBOT'0 TIOJIOXXEHHS! FOPUAUYECKHX JIHI] B LIEJIOM, TaK ¥ KACAFOLIHECS cTaryca
SHCPIeTHYCCKHX KOMIaHWH, BKIOYas HedTerasoBmlif koMmiekc B Poccmiickoit
OQenepauu M 3a pybexxoM. K m0CTOMHCTBaM paboTel ciiegyeT OTHECTH
HCIOJIE30BaHHE €r0 aBTOPOM KOMITapaTHBHUCTCKOTO METO/A HCCIIeI0BAHIS.

BMmecre ¢ TeM MoxHO ykasaTh Ha CIEAYIOINE HENOCTATKH M CIIOpHEIE
TIOJIOKCHUA AHHOTO JUCCEPTAHOHHOIO HCCIIEI0BAHHS, 10 KOTOpEIM TpebyroTcs
AOLOJIHATEEHBIC OACHEHHUSI INCCEPTAHTA B IPOLIECCE 3ALIUTEI:

l. TIlaparpad 1 rmaBer 2 AMCCEPTallMM IOCBSIIEH PAaCCMOTPEHHIO
0COOEHHOCTE JOrOBOPHOTO PEryIMpOBaHNs OTHOIUCHUH C y4aCTUM AOOBIBAIOIIMX

SHEPréTH4YECKHUX KOMIIaHWi. B AaHHOM pasjene HCCIENYIOTCA AOTOBOPHEIE



KOHCTPYKIIMH, UCTIONb3YeMbIe B 5TOH cdepe, ux NpaBoBas MPUPOJA, COAEPKaHHUE.
Bmecte ¢ Tem aBrop He TMOSICHATI, YTO OH IOHHMAeT HETIOCPENCTBEHHO O]
AOTOBOPHBIM PEryJIMpPOBaHUEM, SBISETCH JIM TaKoe PeryJiupoBaHHE 4YacThIO
MEXaHH3Ma MpaBOBOTO pETYNHMPOBAHHUSL, JHOO ero CIeIyeT OTHOCHTh K
CaMOCTOATEIEHOMY CIIOCO0Y OpraHM3anuu HHIUBHIYaIbHBIX JOTOBOPHBIX CBS3EH
XO3SIHCTBYIOLIHNX CYOBEKTOB?

2. Xorenoch GBI yTOYHHTB y aBTOpa €ro MHEHHE B OTHOINEHHH [IPaBOBOIO
TIONOKEHUs I0OBIBAIOIMX HHEPreTHYECKHX KOMIIAHML IIPU BBIBOJIE CKBAXHH M3
dKcIIyaranuy. JloctaTouHo v meiicTByomee [IPaBOBOE PEryIHpOBaHME B 3TOiL
qacTu?

3. B nonoxenuu 8 mucceprast YKaspIBaeT Ha BO3MOXXHOCTh YCTAHOBJICHHS B
SHCPIeTHYCCKOM  3aKOHOLATENBCTBE TAKOTO OCHOBAHHS IS JIOCPOYHOTO
TPEKpaIICHH, IPUOCTAHOBIIEHH S, OTPAHHYEHUS TIPABa T10JIb30BAHHS HeJlpaMH Kak
OTCYTCTBHE ()aKTa yCTPaHeHHS B TeUEHHe I'oja BBISBJICHHOIO B YCTaHOBIIEHHOM
TIOPANKE HApPYINCHUS YCIOBMS O NpaBe NONb3OBAHHS HeIpaMH, yKa3aHHOI'0 B
THUEH3HH. UTO NOHUMAEeTCs TUCCEPTAHTOM TIOJ «BBISBIICHHEIM B YCTaHOBJIEHHOM
IIOpANKE HApYINEHHW» - pelleHHe YIOTHOMOYEHHOTO opraHa, cyneOHBIH akT,
BCTYIMBIIHHA B 3aKOHHYIO CHITY?

YxasaHHbIe 3aMeuaHus, HOCAT AHCKYCCHUOHHBIM, YTOYHAIOIUN OTIENLHbIE
TIOJIOKCHHUS XapaKTep, M He YMaJfIOT 3HAYMMOCTH JUCCEpTallii, €€ BBICOKOMH
OLIEHKH.

Taxum o6pa30iv1, CONEPXXKaHWEe IHCCEPTALMH  CBHIETEALCTBYET O
AOCTIDKEHMM HAMEYCHHBIX LeNed K BBINONHEHHH IOCTABICHHBIX 3aad.
BonbmuHCTBO BBIBOIOB, MONTyYeHHRIX 4BTOPOM II0 pe3yIbTaTaM HCCIIEA0BAHUS, KaK
TIPABHTIO, apryMEHTHPOBAHBI M OCHOBEIBAIOTCS HE TOJNBKO Ha TEOPETUIECKIX
TIPENTIONIONEHHAX, HO M aHAIM3e IIMPOKOro Kpyra HOpPMaTHBHBIX aKTOB.
Pesymsrater puccepranmonnoro HCCIIEIOBAaHUS MOTYT OBITH HCIIONB30BAHEI B
HayqHO-MCCIIeIOBATeNECKON paGoTe 1o mpobiaemam SHEpPreTHYeCcKoro IpaBa, B
HOPMOTBOPYECKOH [EATEeNBHOCTH, B y4eGHOM IpoLecce IpH IpenogaBaHus

yT-I36HI>IX KYPCOB U KypCcOB CHeranu3anuH 1o BHGPFCTI/I"-ICCKOMY IIpaBy. -
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ITogrorosnennas B.I'. Ty6nenoseim AK¥CCepTalHs ABJIAETCS OPUTHHAIIBHOI,
3aKOHYCHHOH U CaMOCTOATEIbHOH Hay4YHO-KBaTH(HUKALHOHHON paboTOH.

OcHOBHBIE BEIBOZBI W  IIOJNONKEHHS AUCCEPTAllHH  OTPaXEHBl B
ony6nukosanHbIx B.I". Ty6neHoBEIM HAyYHBIX CTATBIX.

Huccepramms Ty6nenosa Bnagucnasa I° epMaHdBma Ha teMy «IIpaBoBoe
TIOJIOKEHHE NOOBIBAFONTHX SHEPIeTHIECKUX KOMIIAHMIA He(TerazoBoro KOMILIEKCa
COOTBETCTBYET OCHOBHBIM TpeOOBaHHUAM, ycTaHOBIeHHEIM IIprkazom ot 01.09.2016
Ne 6821/1 «O mopsizike mpUCYKIEHHS YIeHBIX CTeNe el B Canxr-Tletep6yprekom
TOCYNapCTBECHHOM YHUBEPCHUTETE), conckarens Ty6aenos Bnagucnas ["epmanosny
3aCIyKUBACT NMPUCYKACHAA YICHOH CTENeHM KaHIHAATa IOPHAMYECKHX HAyK II0
crermmanbrocty  12.00.07 —  KopropatisHoe mpaBo; KOHKYPEHTHOE IIpaBo;

SHEpreTmieckoe mpaso. Ilynkr 11 ykasammoro Ilopsiaka muccepTanToM He

HapyIleH.

YneH quccepranroHHOro coseTa

AOKTOp IOPHIMYECKHX HAYK, IIpodeccop
3acmy>xeHHsI roprcT Poccuiickoii Denepanyy,
H.o0. 3aBexyromero xabeapoii mpasoBoro

perymuposarus TOK MI'MMO (V) MUAJI Poccuu

IlleByenko JIro60Bs MIBaHOBHA
18.02 2019 <




