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INTRODUCTION

Relevance of the research topic. The Constitution of the Russian Federation, by 

recognizing in paragraph 4 of Article 15 that the universally-recognized norms of 

international law and international treaties shall be a component part of Russian legal 

system, has generated quarter-century disputes over how international norms operate 

within the framework of national jurisdiction.

First of all, this concerns the norms of international treaties. Having become an 

important component of the functioning of the Russian legal system, the application of 

these treaties has faced serious problems, especially in the field of judicial proceedings, 

notably in the commercial proceedings.1

This is due to the peculiarities of the competence of the jurisdiction of 

commercial courts that exercise justice by dealing with economic disputes and other 

cases referred to them by the 1995 Federal Constitutional Law “On Commercial Courts 

in the Russian Federation” (hereinafter referred to as FKZ “On Commercial Courts”),2

Commercial Procedural Code of the Russian Federation (hereinafter - the APC of the 

RF)3 and other federal laws adopted in accordance with them (Article 4 of the FKZ “On 

Commercial Courts”).

As practice shows, in the current conditions of intensification of international

trade and economic relations, often accompanied by the emergence of disputes 

involving foreign counterparts, commercial courts often experience difficulties in 

issuing judicial acts when applying international treaties. Assistance to the courts in 

resolving these difficulties was also called upon by the widely known Resolution of the 

Supreme Arbitration Court of the Russian Federation No. 11 dated 11.06.1999 “On the 

effect of the international treaties of the Russian Federation in relation to the issues of

the arbitration process”,4 the main provisions of which have not lost and methodical 

meaning.

1 Commercial courts before the judicial reform of 2014 represented an independent branch of the judiciary, headed by 
the Supreme Commercial Court of the Russian Federation (hereinafter – SCC of the RF).

2 SZ RF. 1995. No. 18. Art. 1589.
3 Id. 2002. No. 30. Art. 3012.
4 The Resolution of the Plenum of the Supreme Commercial Court of the RF dated 11.06.1999 No. 8 "On the 

operation of the international treaties of the Russian Federation with regard to the Commercial Court 
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These difficulties are caused, among other things, by the lack of clear and 

consistent scientific and theoretical developments on the legal characteristics of 

international treaties and the resulting concept of law enforcement, the disclosure of the 

grounds for carrying out such activities in relation to each of the parts of federal courts 

in Russia. All this can negatively affect the authority of the courts.

The President V.V. Putin in a speech at the All-Russian Congress of Judges on 

06.12.2016 proclaimed the necessity to increase confidence in the courts.5 To achieve 

this goal, the judiciary must have at its disposal results of research that ensures 

uniform application of the norms of international treaties. They must have formal 

certainty - recommendations or clarifications of higher judicial bodies or legislative 

reform.

An increase in the role of international law in the activities of national courts is 

also noted at the international level. In the Resolution of the Institute of International 

Law of 07.09.1993 "The Activities of National Judges and the International Relations 

of their State" noted that "international law plays an increasingly important role 

within the various national legal systems; this necessarily leads national courts to 

decide questions whose solution depends on the application of international norms". 

At the same time in paragraph 1 of Art. 1 states that "National courts should be 

empowered by their domestic legal order to interpret and apply international law with 

full independence".6

The growing role of Russian international treaties in law enforcement practice 

can be also stated on the basis of the formulation of the norm of Article 304 of the 

PC of the Russian Federation, which contains “extraordinary grounds”7 for 

transferring the case to the presidium of the highest court within the sovereign state -

proceedings" have been recognized as not applicable // Access from the legal database “ConsultantPlus”
(17.09.2018).

5 Official site of the President of the Russian Federation // URL: http://www.kremlin.ru/events/president/news/53419
(application date 18.09.2018).

6 Resolution by the Institute of International Law of 07.09.1993 «The Activities of National Judges and  the 
International Relations of their State» URL: http://www.justitiaetpace.org/idiE/resolutionsE/1993_mil_01_en.PDF
(accessed 18.09.2018).

7 The Ruling of the Supreme Commercial Court of the Russian Federation of 04.06.2012 No. VAS-6218/12 “On 
refusal to transfer the case to the Presidium of the Supreme Commercial Court of the Russian Federation” refers to 
the list of grounds for transferring cases to the Presidium of the Supreme Commercial Court of the Russian 
Federation for the supervisory review // Access from the legal database “ConsultantPlus” (17.09.2018).
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Russian Federation for supervisory review in cases connected both with possible 

breaches of Russia's international treaty obligations.8

The increase in the role of international treaties in judiciary is also evidenced by 

the provisions of the constituent agreements of the Court of the Eurasian Economic 

Community (hereinafter - the EurAsEC Court) established in 2012 and succeeded by it 

in accordance with the Treaty on the Eurasian Economic Union of 29 May 20149

(hereinafter the E Treaty) since 1 January 2015 of the Court of the Eurasian 

Economic Union (hereinafter - the EAEC Court). According to p. 39 of the Statute of 

the EAEC,10 it deals with the disputes, arising out of the issues of the implementation 

of the EAEC Treaty of 2014, international treaties concluded within the Union and 

(or) decisions of the Union’s bodies, including at the request of the economic entity.11

It should be noted that according to the official site of the EAJC Court, the 

majority of judicial acts in 2015, 2016 and 2017, was rendered on the basis of the 

requests of the economic entities of the Member States.

The creation of such an international judicial body specializing in economic 

disputes creates prerequisites for the development of a mechanism for supranational 

control over the compliance of the law-enforcement practice of the courts of the 

Member States, including the Russian commercial courts, with the general principles 

of international law and international treaties of the Russian Federation. The Russian 

state needs not only to professionally defend its interests in international judicial 

bodies, but also to maintain the authority of domestic activities in the administration 

of justice.

All this increases the urgency of accumulation and scientific analysis of 

judicial practice in this area and comparing it with the results of theoretical research 

8 Chapter 36 of the CPC of the RF, which contained this rule, was invalidated by Federal Law No. 186-FZ of 28 June 
2014 “On Amending the Commercial Procedural Code of the Russian Federation”. However, the grounds for 
repealing or changing the judicial act in general remained the same. For example, paragraph 1 of Art. 308.8 of the 
CPC of the RF specifies violation by an appealed judicial act of the rights and freedoms of a person and citizen 
guaranteed by the Constitution of the Russian Federation, universally recognized principles and norms of 
international law and international treaties of the Russian Federation as one of the “extraordinary” cases of 
transferring the case to the presidium.

9 Official internet portal of legal information http://www.pravo.gov.ru (application date 18.09.2018).
10 Statute of the EAEC Court Annex No. 2 to the Agreement on the EEA of 2014 // Ibid.
11 Here, an economic entity means a legal entitys and individuals registered in accordance with the laws of a 

Member State or of a third State.
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on the effect of the norms of international treaties of the Russian Federation in the 

Russian legal system.

The above mentioned gives grounds to believe that the need for the Russian 

Federation to comply with its international treaty obligations through the proper 

application of the norms of international treaties of the Russian Federation is a 

priority task of the commercial courts of the Russian Federation. All this justifies the 

need for further study of the application of the norms of international treaties by the 

commercial courts of Russia.

Degree of scientific development of the topic. Issues and problems related to 

the specificity of application of the norms of international treaties by Russian 

commercial courts are still poorly developed in the legal literature. The law 

enforcement practice of the system of commercial courts of the RF in this field has 

not been subjected to comprehensive research and has not received a due scientific 

understanding in the legal literature.

In modern Russian science, when examining the application of international law 

in judicial practice, the general trend is the emphasis on practical issues of the courts of 

general jurisdiction and the Constitutional Court of the Russian Federation.12 Activities 

of commercial courts in this sphere are either not investigated at all, or they receive 

much less attention.

Some problems of this topic are touched upon in the works of both 

internationalists (S.V. Bakhin, L.N. Galenskaya, B.L. Zimnenko, G.V. Ignatenko, 

V.S. Ivanenko, A.S. Ispolinov, I.I. Lukashuk, S.Yu. Marochkin, T.N. Neshatayeva, 

B.I. Osminin, V.Ya. Suvorova, V.P. Talimonchik, S.V. Chernichenko, etc.), theorists 

(M.N. Marchenko), constitutionalists (V.P. Zorkin) and protsessualist (G.A. Zhilin).

In fundamental monographic studies of B.L. Zimenko,13 I.I. Lukashuk,14 S.Yu. 

Marochkin15 devoted to theoretical and practical problems of judicial application of 

12 This tendency continued even after the merger of the highest courts of courts of general jurisdiction and commercial 
courts. See, for example, Egorova O.A., Bespalov Yu.F. Norms of international law in judicial system. M., 2016.
Pp. 142- 234. 

13 Zimnenko B.L. International law and the legal system of the Russian Federation. M. 2006. 454 p.
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international law, including commercial courts, the emphasis is also placed on the 

activities of the courts of general jurisdiction and the Constitutional Court of the 

Russian Federation (hereinafter – CC of the RF).

The scientific works of G.V. Ignatenko,16 B.I. Osminin,17 V.Ya. Suvorova18

and a number of other authors have a great importance for the further investigation of 

the methods, order and peculiarities of the introduction into the Russian legal system 

of the norms of international law.

A number of publications devoted to various aspects of this object of research 

(for example, the process of interpreting the norms of international treaties,19 their 

adaptation,20 participation in the commercial proceedings of foreign persons21 etc.). 

Various aspects of the topic are considered in the dissertational studies of R.V. 

Vinnikova (2003),22 B.L. Zimnenko (1999),23 V.V. Tereshkova (1998),24 I.V. 

Fedorov (2002),25 N.A. Tsivadze (2005),26 I.I. Karandashova (2013).27

14 Lukashuk I.I. International law in the courts of states. SPb., 1993. 302 p.; Lukashuk I.I. Norms of international 
law in the legal system of Russia. M., 1997. 90 p.; Lukashuk I.I. The modern law of international treaties. 
Volume 2. Validity of international treaties. M., 2006. 496 p. 

15 Marochkin S.Yu. Action and implementation of the norms of international law in the legal system of the 
Russian Federation. M., 2011. 288 p. 

16 Ignatenko G.V. Judicial application of international legal norms: a sketch of the activities of the Supreme Court 
of the Russian Federation // Journal of Russian law. 2008, No. 1. Pp. 96-105. 

17 Osminin B.I. Adoption and implementation of international treaty obligations by States. M., 2006. 408 p.;
Osminin B.I. International treaties in the Russian legal system (to the 20th anniversary of the Federal Law “On 
International Treaties of the Russian Federation” // Journal of Russian law. No. 12.  2015, Pp. 126-139 

18 Suvorova V.Ya. At what point do international treaties of the Russian Federation are subject to execution and 
application // Russian law journal. 2010. No. 1.- Pp. 142-151. 

19 Anufriyeva L.P. The fulfillment of obligations, the responsibility of States and the interpretation of international 
treaties in the activities of the CIS Economic Court (on the example of the Agreement on the Procedure for the 
Settlement of Disputes Relating to the Implementation of Economic Activities of 20 March 1992 // Russian 
Justice. 2011. No. 12. Pp. 36-48; Khavanova I.A. Peculiarities of the interpretation of international tax treaties //
Legislation and Economics. 2016. No. 2. Pp. 80-84. 

20 Vinogradova P.A. Judicial legal positions on the adaptation of international treaties in law enforcement practice
// Rusian Justice. 2015. No. 4. - Pp. 20-24. 

21 Musin V. A. Some features of participation in the commercial proceedings of foreign persons//Russian year-
book of civil and arbitration process. 2002 - 2003. No. 2 - SPb, 2004. Pp. 93-98. 

22 Vinnikova R.V. Implementation of the norms of international law in the commercial process of the Russian 
Federation: Author’s abstract of the dissertation for the candidate of juridical sciences. Kazan, 2003. 170 p. 

23 Zimnenko B.L. Application of the norms of international law in the judicial system of the Russian Federation: 
Author’s abstract of the dissertation for the candidate of juridical sciences. p. 

24 Tereshkova V.V. Application of the norms of international law in the judicial system of the Russian Federation: 
Author’s abstract of the dissertation for the candidate of juridical sciences. Kazan, 1998. 27 p. 

25 Fedorov I.V. Civil and Commercial Proceedings as a Subject of Joint International Legal and Domestic 
Regulation: Author’s abstract of the dissertation for the candidate of juridical sciences. Kazan, 2002. 32 p. 

26Tsivadze N.A. Application of the norms of international law by the courts of the Russian Federation: Author’s 
abstract of the dissertation for the candidate of juridical sciences. p. 
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The works of B.L. Zimnenko, A.N. Talalayev, S.V. Chernichenko are devoted 

to the issues of the application of the international treaties of Russia in the context of 

the correlation between international and national legal systems.

The problems of application of international treaties of the RF are reflected in 

chapter of monograph by O.I Tiunova, A.A. Kashirkina and A.N. Morozov (2012). 28

Issues of international legal assistance, including ones in the framework of the 

commercial process, were objects of research by L.V. Efremov, A.V. Lesin, TN. 

Neshataeva, etc. The issues of recognition and enforcement of decisions of foreign 

commercial courts were researched by M.O. Lits and others.

A significant number of studies have been carried out on the topic of 

implementation of the norms of international law, including contractual norms, into the 

legal system of the RF.

Part of the aforementioned studies in this area was conducted before the adoption 

of the Commercial Procedural Code of the Russian Federation in 2002, therefore, for the 

part these studies no longer reflect the essential features of modern procedural 

legislation. 

Despite such an impressive scientific and research attention in the domestic 

legal science to the problems of international treaties, many basic aspects of their 

operation and application in the Russian legal system still require scientific 

comprehension and rethinking. 

The following questions still remain debatable in the doctrine:

- the status of international treaties as legal acts,

- the legal characteristics of international treaties of Russia, their place in the 

Russian legal system,

- establishing the specifics and procedure for the application by different courts 

of international treaties in their interrelation with different types of regulatory acts in 

the hierarchical structure of the Russian legal system,

27 Karandashov I.I. The direct effect of the norms of international treaties in the legal system of the Russian 
Federation. Author’s abstract of the dissertation for the candidate of juridical sciences, Saint Petersburg., 2013. 
26 p.

28 Implementation of international treaties of the Russian Federation / Executive ed. O.I. Tiunov p.
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- the list of international and domestic legal grounds that needs to be 

established for the most correct and effective application by courts of the norms of 

international treaties of the RF,

- features and procedures for the interpretation of international treaties of the 

RF.

Unfortunately, the absence of a comprehensive study of the practice of 

application of the norms of international treaties of the Russian Federation by a 

specific and structurally separate system of commercial courts as before, whitch

specializing in resolving economic and commercial disputes, at all stages of the 

process from the first and to the highest instances, continues to negatively affect the 

activities of the commercial judicial system.

The subject of the dissertation research is the sphere of social relations that are 

formed in the judicial system of Russia, related to the peculiarities of the application of 

the norms of international treaties in the process of commercial courts proceedings.

The object of the dissertation research is constituted of:

– doctrinal positions on the status, force and application of international treaties 

in the judicial system of Russia

– international contractual obligations of Russia;

– a set of legislative acts of the RF aimed at regulating the fulfilment by the 

state of international treaty obligations;

– mechanism of interaction of different system (international and Russian) 

sources of law;

– law enforcement activities of Russian commercial courts;

– legal grounds for application of international treaties by Russian commercial 

courts;

– doctrinal and practical problematic issues of application of the norms of 

international treaties by Russian commercial courts. 

The aim of dissertation:
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– revealing and study of theoretical and practical problematic issues of the 

administration of justice by the commercial courts of Russia, connected with the 

application of the norms of international treaties;

– determination of the ways and means of improvement of the effectiveness of 

commercial courts in the context of the application of international treaty norms.

The tasks of the dissertation research:

1) the actualization of the need for a new conceptual approach to understanding 

the legal nature and status of international treaties, strengthening the characteristic 

features of this approach;

2) determination and disclosure of the main characteristics of international treaty

of Russia;

3) analysis of the theoretical and practical problem aspects of the process of 

application of international treaties of the RF by commercial courts of the norms;

4) study of legal grounds and character of application of norms of the 

international treaties of the Russian Federation by courts of commercial jurisdiction 

of Russia in the course of dispensation of justice;

5) comparative legal analysis of the nature and status of the international treaty in 

conjunction with the domestic rules on the hierarchy of sources of law for assessing the 

place of an international treaty in the legal system of Russia;

6) the identification of ways to reflect in the decisions of commercial courts the 

application of the norms of international treaties of the Russian Federation, the 

formation of practical proposals to increase the effectiveness of such methods;

7) formulating recommendations for improving the set of measures to ensure that 

Russia fulfils its international legal obligations in terms of law enforcement activities of 

commercial courts.

The scientific novelty of the dissertation research is that it is the first complex 

study in the domestic legal literature of theoretical and practical issues of application 

of the norms of international treaties in the commercial courts proceedings of the 

Russian Federation by all instances of courts of commercial jurisdiction performed on 

the basis of new commercial procedural legislation and its newest changes.
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CHAPTER ONE
PLACE AND LEGAL FORCE OF INTERNATIONAL TREATIES IN THE 

LEGAL SYSTEM OF THE RUSSIAN FEDERATION: CONCEPTUAL AND 
LEGAL ASPECTS

1.1. Definition of the status of international treaties in the legal system of the 

Russian Federation: from theory to practice

The provisions of Article 15(4) of the Constitution of the RF on the inclusion of 

international treaties of Russia in the Russian legal system and on their priority application 

in the event of a conflict with the norms of Russian laws have brought fundamental 

changes in the system of sources of Russian law and the mechanism of law enforcement 

practice. However, as the experience of the last decades shows, a number of problems 

arose in the process of applying international treaties, requiring both theoretical 

comprehension and practical proposals for their solution. Among them, in our opinion, 

it is necessary to point out, first of all, the problem of defining and understanding the 

status of international treaties in the legal system of Russia. In the literature and in 

practice, international treaties are traditionally perceived on the basis of only their legal 

nature - as an agreement of the contracting parties, which does not disclose their legal 

status in the system of sources of the law applicable by the courts.

Legal literature offers with some differences, but in general a similar list of types 

of sources of law: a normative legal act, a judicial precedent, a legal custom, a 

normative treaty.

Normative treaty (as a rule, an international treaty is called as a type of it) is 

singled out as an independent source of law and is separated from normative legal 

acts.29

29 See: Anufriyeva L.P. The concept of "source of law" in international legal science: the dogma of "classics" and 
modern doctrine // Modern International Law: Theory and Practice P. 48; Commercial process /
Textbook. Executive ed. V.V. Yarkov. Pp. 24-27; Commercial process / Textbook. Ed. M.K.
Treushnikov Pp. 46-47; Ivanov R.L. On the issue of the sources of the norms of law in the Russian 
Federation // Bulletin of Omsk State University named after F.M. Dostoevsky. Law series. Omsk, 2004. No. 1.
Pp. 13-23; Vorontsova I.V. Contemporary understanding of legal sources in the theory of the state and law and civil 
procedural law of the Russian Federation // Bulletin of Saratov State Law Academy. Saratov, 2015. No. 2(103). P.
73; Lazarev V.V., Lipen S.V. Theory of State and Law: textbook Pp. 212-219; Marchenko M.N. Sources 
of Law Pp. 104-105; Morozova L.A. Treaty in public law: the legal nature, features, classification // 
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Such a separation of international treaties from an array of normative legal acts 

cannot be recognized as sufficient and proven from the standpoint of a general theory of 

law and established law enforcement practice.

It is noteworthy that the authors of modern scientific literature seldom give 

grounds for the separation of the normative legal act and the normative contract in the 

system of sources of law.30 For example, the contractual variety of lawmaking is 

emphasized, it is indicated that it is carried out by agreement of two or more parties, 

because of which international treaties, “unlike normative legal acts, do not directly 

express the state will and are not an official legal act of the state”.31

Some scientists suggest that an individualizing characteristic of a normative 

(hence, international) treaty, as part of the sources of law, is the fact that such a treaty is 

“a voluntary will of the parties”, while a normative legal act “is an act of unilateral 

will”32. There is also a point of view according to which, “unlike normative acts 

adopted by state bodies, normative treaties are the result of an agreement between 

equitable subjects on activities of common interest”.33

To summarize these points of view, it turns out that the equality of subjects, and 

based on it voluntary declaration of will of each of them and the coordination of such 

wills are positioned as criteria for the allocation of an international treaty to an 

independent type of sources of law and, thereby, its isolation from such a type as 

normative legal act. This approach to the type composition of sources of law is not 

objective. 

In order to determine whether a particular source of law refers to normative legal 

acts, first of all, it is necessary to determine what is a “normative legal act”, and using 

what criteria it can be qualified as such.

State and Law No. 1. P. 15; Theory of State and Law / Textbook. Eds. T.N. Radko, V.V. Lazarev, L.A. 
Morozov Pp. 153-171; Farkhtdinov Ya.F. Types of sources of civil procedural law // Russian Yearbook 
of Civil and Commercial Procedure No. 1. P. 11.

30 See: Zhilin G.A. Sources of civil and commercial procedural law // Russian Yearbook of Civil and Commercial 
Procedural Law, 2007. SPb., 2008. No. 6.P. 83.

31 Farkhtdinov Ya.F. Types of sources of civil procedural law. P. 14.
32 Ivanov R.L. On the issue of the sources of the norms of law in the Russian Federation. Pp. 13-23.
33 Theory of State and Law / Textbook. Executive ed. A.V. Malko P. 160.
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Legal science and practice universally operate with the concept of “normative 

legal act”, while putting in it a different content.

Modern doctrines define it differently: “an act of law-making activity of 

competent state bodies that establishes, modifies or abolishes the norms of law”34 or “an 

act containing rules of law and aimed at the regulation of certain social relations”.35

The authorities tried to “agree on terms.” 

For example, in paragraph 2 of the State Duma's Request to the Constitutional 

Court of the Russian Federation “On the Verification of the Constitutionality of the 

Decree of the President of the Russian Federation No. 1412 of 02.10.1996 “On

Approval of the Regulations on the Administration of the President of the Russian 

Federation” the following official position is formulated: “In the current legislation 

there is yet no definition of the concept” of normative legal act. At the same time, it is 

accepted in the legal doctrine that a normative legal act is a written official document 

adopted (issued) in a certain form by the law-making body within its competence and 

aimed at establishing, amending or repealing the legal norms”.36

According to paragraph 2 of the resolution of the Plenum of the Supreme Court 

of the Russian Federation dated 27.04.1993 No. 5 “On certain issues arising in the 

examination of cases on applications of prosecutors on the recognition of legal acts as 

inconsistent with the law” (as amended by Resolution of the Plenum of 05.05.2000 No. 

19) a normative legal act is an act of an authorized body of a state authority, a local 

government body or an official that establishes the legal norms (rules of conduct) that 

are mandatory for an indefinite group of persons and is intended for repeated use, acting 

regardless of whether the specific legal relations stipulated in the act ceased or not.37

34 Farkhtdinov Ya.F. Types of sources of civil procedural law. P. 11; Lazarev V.V., Lipen S.V. Theory of State and 
Law. P. 213.

35 Theory of State and Law / Textbook. Executive ed. A.V. Malko. P. 161. 
36 Decree of the State Duma of 11.11.1996 No. 781-II “On Appeal to the Constitutional Court of the Russian 

Federation” // Collection of Legislation of the Russian Federation of 02.12.1996 No. 49. Art. 5506. 
37 The Resolution of the Plenum of the Supreme Court of the Russian Federation dated 27.04.1993 No. 5 “On certain 

issues arising in the examination of cases on applications of prosecutors on the recognition of legal acts as 
inconsistent with the law” (as amended by Resolution No. 19 of the Plenum of the Supreme Court of the Russian 
Federation dated 05.05.2000) // Access from the legal database “ConsultantPlus” (17.09.2018). This document has 
lost its force due to the publication of the Resolution of the Plenum of the Supreme Court of the Russian Federation 
dated 20.01.2003 No. 2 “On some issues arising in connection with the adoption and enactment of the Civil 
Procedural Code of the Russian Federation” // Ibid. (application date 17.09.2018).  However, the reversing act does 
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In the Ruling of the Supreme Commercial Court of the Russian Federation  No. 

VAS-5067/14  of 14 July 2014, it is stated that “a normative legal act means a written 

official document adopted (issued) in a certain form by the law-making body within its 

competence and aimed at establishing, changing or repealing the legal norms, under the 

legal norm - a compulsory state prescription of a permanent or temporary nature, 

designed for multiple applications”.38

It is also to cite the definition of a normative legal act proposed in the prepared by 

the Ministry of Justice draft of the Federal Law “On Normative Legal Acts in the Russian 

Federation”.39 Article 1 of this draft indicates that a normative legal act is a written 

official document adopted in a certain form by a subject of law-making within its 

competence and aimed at establishing, amending, clarifying, enforcing, terminating or 

suspending the operation of legal norms, containing compulsory prescriptions of a 

permanent or temporary nature, extending to an indefinite group of persons and 

designed for a repeated use. At the same time, law-making is understood as the official 

activity of state bodies in elaboration and adopting normative legal acts.

These definitions differ in their desire to concentrate in themselves as many main 

characteristics of a normative legal act as possible: creation (adoption) by competent 

state bodies; written expression in a strictly defined form; content of the law; the 

existence of a procedure for its implementation, including, if necessary, the institution 

of compulsory enforcement of orders and non-violation of prohibitions. These 

characteristics in theory and practice are used as criteria for the qualification of a 

particular source of law as a normative legal act.

Meanwhile, such a formulation of the characteristics of a normative legal act 

leads to an unreasonably narrow understanding of this category.

not contain any other definitions of the concept of “normative legal act”. Therefore, for the purposes of scientific 
research, it is important to take into account, among other things, attempts to define the concept by the judiciary.

38 The Ruling of the Supreme Commercial Court of the Russian Federation dated 14.07.2014 No. VAS-5067/14 // 
Access from the legal database “ConsultantPlus” (17.09.2018). 

39 On 04.06.1996 the draft Federal Law “On Normative Legal Acts in the Russian Federation” No. 96700088-2 was 
adopted for consideration by the Protocol of the meeting of the Council of the State Duma No. 29, On 11.11.1996 the 
draft was adopted by the State Duma in the first reading by Resolution No. 778-II GD, and on 12.05.2004 it was
rejected and withdrawn from further consideration by the Decree of the State Duma No. 491-IV GD // Access from 
the legal database “ConsultantPlus” (17.09.2018).
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These characteristics are described on the basis of only a national, intrastate 

approach to the categories of general theory of law. The basic unity of law and, 

consequently, its basic sources are not taken into account here. Of course, each legal 

system operates with a set of sources of law recognized by it as such, since they are 

most typical for its model of constitution. But such differences do not exclude key 

characteristics from the position of the general theory of law of a particular concept.

There is a general legal set of properties (characteristics) for each of the types of 

sources of law - they can be conditionally called basic. In turn, properties of different 

types of sources of law inherent to each particular legal system are imposed on basic 

ones, complement them. Thus, the basis for classification of the types of sources should 

be the fundamental characteristics of the relevant sources, rather than their specific 

features inherent to them due to the characteristics of each system.

Normative legal act as a kind of source of law is primarily a general category of 

law in general. These or other specific sources of law can be attributed to this kind both 

in the national legal system and in the international one.

We shall allocate the basic significant criteria for qualification of this or that 

source of law as the normative legal act: 

- the content of the law in such an act; 

- written form of the presentation of such norms, taking into account the 

requirements for the order of presentation; 

- adoption of the act by the subject(s) of law, to which such authority is granted 

within the framework of a specific legal system; 

- exercise of the authority to adopt an act in the established procedural order;

- existence of the procedure for the implementation of such an act.

The following arguments support our position. 

It is generally accepted that an act (from latin actum – document) is the name of 

different types of documents.40

40 Legal Dictionary / A.Ya. Sukharev (ed.) P. 19; Soviet Encyclopedic Dictionary / A.M. Prokhorov (chief 
ed.) P. 32.
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The act is a generic concept, meaning in this case a formally expressed official 

document.

For such an understanding, the internal qualitative characteristics of the act do not 

have priority: the procedural order of adoption (imperative order or conciliatory nature), 

forms (treaty or law) and the accepting entity (the state alone or by agreement of wills 

with other states). From the point of view of the general theory of law, only their 

preliminary establishment, certainty are important, since compliance or non-compliance 

with the order, form and authority of the subjects can in each concrete case influence 

the validity of the document, but not on its external severity.

Moreover, in each specific case, acts are adopted by expressing the will of the 

authorized entities - the legislative bodies, if this is the national legal system, and the 

subjects of public international law, if this is the relevant legal system. The way of 

expression of will and ways of its presentation are fixed in each legal system and must 

be complied by these subjects.

Such conclusions are consistent with the opinion of V.V. Ivanov that essentially 

legal acts (acts-documents) are “external expressions of activity of the subjects of 

law”.41 When it comes to the legal act as a source of law, it means the final result of the 

will, the form into which it is derived.42

Therefore, we believe that the formulation of the normative legal act in the above 

proposed definitions, the adoption of this act by the authorized state authority as one of 

its main characteristics unreasonably narrows this concept. This is only a 

supplementing, clarifying quality of such an act created in the framework of the national 

legal system. The authorized state body is one of the subjects of the national legal 

system. With regards to the international legal system the right to participate in the 

creation of norms is the main component of the legal capacity of the subjects of this 

system. In both cases, the norm of law is created by the authorized subjects of each of 

the legal systems.

41 Ivanov V.V. General Issues of Contract Theory Pp. 14-15.
42 See: International Law / Textbook. S.A. Egorov, S.V. Chernichenko et al. M., 2014. P. 71.
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Let us turn to the general concept of a normative treaty. It is basically defined as 

jointly accomplished in the appropriate form of the separate will of two or more 

authorized subjects of lawmaking, aimed at regulating the conduct of these subjects and 

(or) other entities, on the basis of agreement establishing legal norms. In other words, a 

normative treaty is “an agreement of two or more parties, as a result of which the rules 

of law are established, amended or abrogated”.43

Comparing this definition with the definitions of the international treaty, one can 

come to the conclusion such an understanding of the normative treaty is put in the basis 

of the definitions of the concept of an international treaty formulated by the Russian 

legal science.

In more general terms, an international treaty is defined as an international legal 

act that fixes the coordination of the will of two or more subjects of international law 

aimed at establishing the binding permissions, prescriptions and prohibitions provided 

by the coercive force of states.44 The definition of an international treaty as an 

agreement between subjects of international law, the conclusion, action and termination 

of which are regulated by international law is even a more general definition.45

The definitions of the concept are formulated and normatively fixed.

According to Article 2(1) of the Vienna Convention on the Law of Treaties of 

1969 (hereinafter the Vienna Convention of 1969)46 and Article 2(1) of the Vienna 

Convention on Succession of States in respect of Treaties of 1978,47 a treaty means an 

international agreement concluded between States in writing and governed by 

international law, regardless of whether such an agreement is contained in one 

document, in two or more interrelated documents, and also irrespective of its specific 

name. Moreover, despite the fact that the scope of the Vienna Convention of 1969 is 

limited to agreements between states, its norms can be applied to other international 

43 Lazarev V.V., Lipen S.V. Theory of State and Law. P. 219.
44 See, for example, International Law / Textbook. A.A. Kovalev, S.V. Chernichenko (eds.). P4.
45 Lukashuk I.I. Modern Law of International Treaties. Volume I. Conclusion of International Treaties: (two volumes).

Pp. 77-78.
46 Vienna Convention on the Law of Treaties of 1969 // Access from the legal database “ConsultantPlus”

(17.09.2018).
47 Vienna Convention on Succession of States in respect of Treaties of 1978 // Public International Law. Collection of 

documents in 2 parts. Part -130 p.
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treaties, under which they would fall under international law (Article 3 of the 1969 

Vienna Convention).

Vienna Convention on the Law of Treaties between States and International 

Organizations or International Organizations of 198648 (hereinafter - the Vienna 

Convention of 1986) in Article 2(1) proposes a similar definition of international 

treaties with a peculiarity of the subject composition of agreements - besides states, 

international organizations are also included in the subjects.

Federal Law of 15.07.1995 No. 101-FZ of the “On the International Treaties of 

the Russian Federation” (hereinafter - the Federal Law “On the International Treaties 

of the Russian Federation”, the Law on the International Treaties of the Russian 

Federation)49 in Article 2 compiles the specified definitions: “An international treaty 

of the Russian Federation means an international agreement concluded by the 

Russian Federation with a foreign State (or States) or with an international 

organization in written form and governed by international law, regardless of whether 

such an agreement is contained in one document or in several interrelated documents, 

and also regardless of its specific name”.

Such definitions have a right and a basis for existence, but they only state the 

individual features of this source of law, emphasizing its international legal nature and 

essence, such as: consensual character, written form and international legal regulation of 

implementation processes. The starting point in these definitions is the agreement that lies 

at the basis of the international treaty.

Undoubtedly, “an agreement or consensus constitutes the legal essence of any 

treaty, including international one”.50 The consensual nature of the method of creating

norms of law distinguishes the treaty from the acts containing the norms of law. But this 

criterion is inherent to it because of the specific nature of the legal system in which it is 

created, the specifics of the subjects interacting within the framework of this system. 

When distinguishing the treaty as part of the types of sources of law, the use of such a 

48 Vienna Convention on the Law of Treaties between States and International Organizations or International 
Organizations of 1986 // Public International Law. Collection of documents in 2 parts. Part -362 p.

49 Federal Law of 15.07.1995 No. 101-FZ of the “On the International Treaties of the Russian Federation” // 
Access from the legal database “ConsultantPlus” (17.09.2018).

50 Talalayev A.N. Vienna Convention on the Law of Treaties. Commentary P. 11.
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criterion is not justified. The consensual basis of the norm of the international treaty 

does not change its legal essence - rules of conduct that are binding for participants due 

to the existence of a legal mechanism for implementation.

As a result of the conceptual, lexical-semantic and content-legal analysis of the 

phrase “an international treaty is an agreement”, V.S. Ivanenko came to justified 

conclusions about its failure, about its confusion in the general conceptual system, and 

also about the fact that it “very accurately reveals only one part of the concept of treaties -

their legal essence as a result of the coordination of the wills of the subjects of 

international law”.51

Thus, there is a substitution of concepts in the doctrine: the specific characteristic 

of an international treaty as an agreement of subjects of international law is brought to 

the fore at the expense of the rest of its basic characteristics inherent to it as a source of 

international law.

It can be stated that the international treaty meets all the above basic 

characteristics of normative legal acts: such act contains the norms of law, has a written 

form of the presentation of such norms, taking into account the requirements for such 

presentation, is adopted by the authorized bodies of subjects of international law, in the 

established procedural order, and has an implementation procedure.

Consequently, international treaties are normative legal acts with all the ensuing 

legal consequences.52

In addition to the above, the following arguments support this statement.

M.N. Marchenko when writing that all international treaties are “normative in 

content”, despite the fact that “some of them form general norms designed for a wide 

(precisely uncertain) group of subjects and for multiple application, while others contain 

strictly individual norms that create rights and obligations only for the contracting 

51 Ivanenko V.S. International Treaties of Russia as Legal Normative Acts // Russian Yearbook of International 
Law. SPb., 2014. Pp. 26–51.

52 This point of view has opponents. For example, Ye.L. Potseluyev, singling out international treaties as one of the 
types of the normative treaty, notes at the same time: “the understanding by individual lawyers of a normative treaty 
as a kind of legal act is unconcincing and unproven”. However, the author does not give any arguments to justify his 
criticism; see.: Potseluyev Ye.L. Normative treaty as the source (form) of law (Review of educational literature 
on the theory of law) // Sources (forms) of law. Interuniversity collection of scientific works. Ivanovo, 2003. P.
17.
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parties”53 emphasizes characteristic of the international treaty as a source of law 

containing the norms of law.

Like normative legal acts, international treaties are aimed at the creation, 

modification or termination of the norms of law. International treaty norms are legal 

norms, since they possess all their attributes: authorization by states, universality, 

formal certainty, obligatory nature, if necessary the coercive force of states, including 

the international legal mechanism for enforcing the norms of international law.

In addition, for example, A.I. Minakov approaches the concept of “state-power 

character” of the norms of law differently, he states that any norm, in order to be a 

norm, must have such a character that “comes from the state or states”. In his opinion, 

both the norms of internal statutory legal acts and the norms of international treaties 

express the state will: in one case it is the will of one state, in the other - the agreed 

will.54

The algorithm for the adoption of legal acts are inherently similar in many ways 

to both international and national legal systems.55

Participation in international treaties (at all stages) involves participation in this 

process of competent state bodies, it is for them to accept this act on behalf of each state 

(within the meaning of articles 9-17 of the Vienna Convention on the Law of Treaties of 

1969). Further, at the domestic level of ensuring the fulfilment of international 

obligations, one can speak of a certain “authorization”, i.e. the implementation by the 

state of actions that admit into the legal system the acts that contain international treaty 

norms. It is this sanction (permission, assurance) that subsequently gives grounds for 

the application of such norms by the relevant national authorities.

In turn, normative legal acts in the national legal system are also adopted on 

behalf of the state by authorized bodies - subjects of this legal system. Normative legal 

53 Marchenko M.N. International Treaty as a Source of Modern Russian Law // Bulletin of Moscow University.
Serie. 11. Law. No. 3. P. 13.

54 See Minakov A.I. International treaty as a source of private international law (theory issues) // Soviet Yearbook 
of International Law.1986. - Pp. 235-238.

55 The author in this case emphasizes that it is a philosophical, essential nature of similarity in some elements of the 
process of norm formation. At the same time, there is no denial of the existence of “cardinal differences between the 
international and national way of norm formation”, to which, for example, S.V. Bahin refers // See Bakhin S.V. 
International and national law: the correlation of legal nature // Modern International Law: Theory and Practice.

Pp. 84-85.
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acts are also introduced into the legal mechanism for regulating public relations by 

following a certain procedures (determining the method of entry into force and scope, 

official publication and, if necessary, subsequent official interpretation).

In the literature it is noted that “in international treaty relations, where act 

seemingly equal subjects are states,” “there is no de facto equality”, “there are no equal 

and equivalent state wills, because when signing international treaties, the pressure of 

stronger states on their counterparts is not avoidable”.56 Though this relates more to the 

political side of the issue, and not to the legal, it cannot be ignored in the process of 

scientific cognition.

It is important to note that the characterization of international treaties as 

normative legal acts is also confirmed in the legislation of the Russian Federation.

Article 13 of the Commercial Procedure Code of the Russian Federation is 

named “Normative Legal Acts Applied during the Consideration of Cases” and in 

paragraph 1 provides that commercial courts consider cases on the basis of the 

Constitution of the Russian Federation, international treaties of the Russian 

Federation, federal constitutional laws, federal laws, normative legal acts of the 

President of the Russian Federation and normative legal acts of the Government of 

the Russian Federation and etc.

It is also to note Chapter 1 Section I of the Tax Code of the Russian Federation 

“Legislation on taxes and fees and other normative legal acts on taxes and fees”. This 

Chapter includes Article 7 “International treaties on taxation”.57 International treaties in 

this case are also referred to “other” normative legal acts on taxes and fees.

Consequently, it can be assumed that the legislator, when formulating the 

above mentioned norms of Russian law, relied on the fact that international treaties 

are normative legal acts.

Thus, taking into account the above, we will outline the following features of 

international treaties as normative legal acts: 

56 Morozova L.A. Treaty in public law: the legal nature, features, classification. P. 17; See also Zarubayeva E.Yu. 
Generally recognized principles and norms of international law and international treaties in the legal system of 
Russia. Author’s abstract of the dissertation for the candidate of juridical sciences. P. 17.

57 Tax Code of the Russian Federation (Part One) dated 31.07.1998 No. 146-FZ (ed. of 03.07.2016) // Access from the 
legal database “ConsultantPlus” (17.09.2018).
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- contain norms of law - mandatory rules of conduct for participants;

- adopted by authorized bodies of subjects of law;

- based on the will of the subjects agreed in the process of their expression;

- have legal force under international law;

- can have legal force also in national legal systems with the sanction of such 

systems;

- are always adopted in a well-defined procedural order; for which a special 

conglomerate of norms, called “rules of procedure” is formed in international law;

- have a written form corresponding to the rules of documentary legal acts 

adopted in the international legal system.

Without diminishing the significance of the definitions of this source of law 

listed earlier in the literature, for the purposes of this study, we believe it necessary to 

propose the following definition that characterizes the term under the research as a 

normative legal act.

International treaty is an international normative legal act adopted by 

competent subjects of international law on a consensual basis, which contains rules of 

conduct mandatory for contracting parties aimed on regulation of public relations of 

mutual interest.

Accordingly, in the case of an international treaty of the RF, the latter is one of 

the parties to such a treaty and it is authorized by it for implementation within the limits 

of state jurisdiction.

As V.S. Ivanenko notes, qualification of international treaty as a normative legal 

act “allows on the stage of definition to perceive international treaty not as a contract-

deal between subjects of international law, but as the main norm-forming source of 

modern international law.” Such an understanding of the essence of the treaty makes it 

possible “to accurately establish the place of Russia's international treaties in the 

Russian legal system”.58

58 Ivanenko V.S. International Treaties of Russia as Normative Legal Acts. PP. 45-46.
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The proposed definition gives starting points for studying the processes of 

implementation of the legal norms contained in international treaties of Russia through the 

law enforcement procedures of the commercial courts of the Russian Federation.

As legal consequences of the qualification of international treaties, the following 

can be classified as normative legal acts.

1. International treaty is an international normative legal act that is subject to 

application by the courts of the RF. Such an act should not be understood as an 

“amplifier of the legal position” of a judicial body or a party in a case. As a result of the 

greatly exaggerated division of international law into public and private59 a view has 

formed that the international treaties of the Russian Federation are of public legal nature 

and thus their application is exclusively subject to international interstate relations.

Thus, for example, dualistic theory suggests that international law and domestic 

law are designed to regulate various groups of social relations: international law -

interstate relations, and domestic law - relations involving individuals and legal entities 

subjugated to the supreme authority of the state. Interaction of legal systems within the 

framework of this theory assumes that “the rules of international law have an impact on 

domestic rulemaking and law enforcement, and vice versa. Each of the interacting legal 

systems has supremacy, acting in its own environment”.60

However, the practice shows that this concept does not always withstand 

objective criticism. I.V. Fedorov proves the possibility of application by courts of the 

norms of international law not only in matters involving a foreign element (as private 

international law treats), but also in matters of a purely domestic nature related to 

international law. Such category of cases cannot be limited to the interpretations of 

private international law. The treaties applied in such cases are public in nature, aimed 

first at resolving interstate public relations, but in their structure they have norms of 

direct action with respect to subjects of national law. Therefore, I.V. Fedorov concludes 

that it is possible to use the norms of international law to regulate court’s activities in 

59 See Bakhin S.V. International and national law: the correlation of legal nature Pp. 93-94.
60 See Tolstykh V.L. Course of International Law P. 208.
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resolving a dispute in which there is no foreign participation, its application solely for a 

“mono-national” dispute.61

Despite even such conclusions which are significant for the theory and 

contractual practice, analysis of commercial courts practice shows that the judiciary for 

a long time (even after the adoption of the Constitution of the Russian Federation in 

1993) referred to the norms of international treaties of the Russian Federation as a 

category, of course, legal, but “foreign”, and therefore not applicable. In this 

connection, references to the norms of international treaties in judicial acts in some 

cases are still of formal, inconsistent, non-regulating character. This was largely 

facilitated by the separation of international treaties into a separate type of sources of 

law, their isolation from normative legal acts.

It is the qualification of an international treaty as a normative legal act that makes 

it possible to concentrate the court on those basic nuances of law enforcement with 

respect to this source of law that are required for correct conclusions.62

2. In case if a dispute related to international law is brought before a 

commercial court, the commercial court shall follow a certain algorithm of actions. It is 

essentially the same as the algorithm for applying the normative legal acts of the 

national law. Certain features are a consequence of the international origin of the 

treaty.63

Here we note the following. Given the adversarial nature of the commercial 

process, the existence of a reference to the international treaty of the parties in the case 

requires the commission of the law enforcement actions in respect of this act. But the 

absence of such a reference of the parties in the case does not exclude the duty of the 

commercial court to research and apply the international treaty in the process of legal 

qualification of the dispute.

61 See: Fedorov I.V. Op.cit. 32 p.
62 Within the framework of this legal consequence, the close connection of such components of the legal system as 

law and legal awareness is manifested. A peculiar indicator of this is the procedure for forming a legal position of 
the court on the merits of the dispute, which is reflected in the judicial act.

63 The next paragraph of this research contains more details about the process of law enforcement activities of 
commercial courts of Russia with respect to the norms of international treaties.
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3. Current Russian legislation allows the application of only officially 

published international treaties of the Russian Federation, regardless of whether it 

entered into force or is temporarily applied.

Other legal consequences of giving the status of a normative legal act to an 

international treaty will be considered in conjunction with a further study of related 

issues in this research.
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1.2. Conceptual approach to the justification of the legal force and place of norms of 

international treaties in the legal system of the Russian Federation

In domestic science, a number of theories have developed on the procedure for 

the entry of norms of international treaties of Russia into the Russian legal system and 

the nature of their interaction with the norms of national law.

The main ones are the theory of transformation, the theory of incorporation, the 

theory of direct action of international treaties. The theory of law enforcement complexes 

deserves special attention.64

The theory of transformation implies that the norms of international law on the 

territory of the state do not have their own legal force, therefore, “in order for the rule, 

which is a norm of international law, to acquire legal force within the scope of national 

law, it must acquire the force of the national legal norm” by the will of the territorial 

sovereign and by issuing the corresponding national legal act.65

According to the theory of incorporation, the norms of international treaties are 

introduced into the internal legal system of the state by borrowing from the international 

legal system and constitute a special kind of national norms.66

The theory of the direct effect of an international treaty in the legal system is 

most often due to the presence in the system of Russian law authorizing such an act of 

Article 15(4) of the Constitution and the existence in the norms of the international 

treaty of the quality of self-fulfilment, that is, the ability of a direct obligatory impact on 

the conduct of subjects of domestic law.67

At the same time, on the basis of the conclusions that “the forms of the law of one 

system are not able to be simultaneously forms of the law of another system,” the 

concept of law enforcement complexes was developed, according to which “norms 

belonging to different legal systems interact as a normative complex not in a static state, 

64 The views of Russian and foreign scholars on the issues of legal interaction and harmonization of the norms of 
national and international legal systems are analyzed in detail in a monograph B.L. Zimenko // Zimenko B.L., 
International Law and Legal System of the Russian Federation. Pp. 33-63.

65 Butov V.N., Ilyinykh A.B., Korobova Ye.A. International Treaty and Sources of Constitutional Law. Chelyabinsk,
2008. P. 67, - See also Usenko E.T. Correlation and interaction of international and national law and the Russian 
Constitution // Moscow Journal of International Law No. 2. P. 16.

66 See also Lukashuk I.I., International Law / Textbook. General Part. Pp. 227-228.
67 See, for example, Karandashov I.I. Op. cit.
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but in the law enforcement process, and with purposes of ... regulating a specific legal 

relationship”.68 The concept also gets its development in scientific works.69

As follows from the publications of many authors on the above issues, they 

define international treaties as part of the sources of the Russian domestic legal system 

(taking into account the various features identified by specific authors).70

In contrast to this, according to R.A. Müllerson's opinion “the recognition of 

international treaties as a source of domestic law is not objective and leads to the 

erasure of the boundary between international and national law”.71

S.Yu. Marochkin also believes that “the norms and sources of international law 

in the process of their operation in the legal system of Russia do not become, 

respectively, domestic legal norms and sources of Russian law. They ... function 

alongside it”.72

According to the justified opinion of V.V. Gavrilov, “international legal norms, 

by virtue of direct indication of the internal law of the countries concerned, retain their 

legally binding force and are therefore able to act as an independent element of the 

normative level of their national legal systems”.73

B.L. Zimnenko in his study also comes to the conclusion that “the rules of 

international law are an integral part of the Russian legal system, and not of national 

68 See Ignatenko G.V. International and Soviet law: problems of interaction of legal systems // Soviet State and 
Law No. 1. P. 75; International Law / Textbook. G.V. Ignatenko, O.I. Tiunov (eds.). . P. 149; 

69 Gavrilov V.V. The concept and interaction of international and national legal systems. Vladivostok, 2005. P.
140; Nefedov B.I. Intersystemal sub-sectoral formations in law. Omsk, 2008. Pp. 36, 52.

70 See, for example, Ivanenko V.S. International treaties, the Constitution and the legal system of the Russian 
Federation: the evolution of the relationship and the trend of interaction // Russian Yearbook of International 
Law, 2009. SPb., 2010. P. 23; Zimenko B.L. International Law and Legal System of the Russian Federation. P. 53; 
Marchenko M.N. International Treaty as a Source of Modern Russian Law. Pp. 3 – 18; Kanashevskiy V.A. On the 
qualification of an international treaty as a source of internal law // Russian Law Journal No. 5. Pp. 63-
64.

71 Müllerson R.A. International public and private international law: correlation and interaction // Soviet Yearbook 
of International Law P. 73.

72 Marochkin S.Yu. On the International Component of the Legal System of Russia: Mastering and Developing 
the Constitutional Principle by Practice // Jurisprudence. SPb., 2010. No. 1. P. 164.

73 Gavrilov V.V. Concept of national and international legal systems // Journal of Russian Law No. 11.
Pp. 98-112.  
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legislation, law”.74 And this, in his opinion, does not contradict the possibility of 

international law to exert a regulatory influence on intra-state relations.75

Practically all of the above scientific positions on the procedure for the entry of 

norms of international treaties into the legal system of Russia are accompanied by the 

desire of authors to determine the place of such norms in this system. Such 

determination depends on the legal force of the international treaty and the results of its 

correlation with the legal force of national normative legal acts.

Legal force is the main property of the source of law, which allows it to act, to 

generate legally binding consequences.

In the Russian legal science, the study of the issues of the legal force of various 

sources of law inevitably comes to determining the place of each of them in the system of 

law. The approach to resolving the issue of legal force solely from the standpoint of 

constructing a hierarchy of normative legal acts is conceptually incomplete, one-

dimensional.

Legal force is a characteristic of the source of law, which is disclosed on two 

levels.

The intrinsic qualitative property inherent to any normative legal act, without 

which the corresponding act cannot be a normative legal one, cannot have the norms of 

law itself. This quality is immanently inherent to it because of the very fact of its origin 

and creation. The legal force in this case is the ability of a prescription, concluded in a 

specific legal form, to act as a regulator of public relations. The legal force expresses 

the regulating (prescriptive, prohibiting and permissive) effect of the will of the creators 

of the norm.

The external form of expression of this qualitative property is used for the mutual 

correlation of sources of law within the framework of a particular system of law by 

determining the type of the relevant source, subject (subjects) that have adopted it and 

the nature of the norms contained in it. The external form of the expression of legal force 

manifests itself directly in the system of law in which the normative legal act is created. 

74 Zimnenko B.L. Application of the norms of international law in the judicial system of the Russian Federation.
Author’s abstract of the dissertation for the candidate of juridical sciences. P. 7. 

75 Ibid. P. 8.
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It is this form of expression of legal force that determines the place of the international 

treaty in the system of sources of international law.

The legal force does not depend on the place of one or another source in the 

system of law in either manifestation, on the contrary, it determines this place.

The importance of hierarchical links in the system of sources of law is difficult to 

overemphasize both from the theoretical and from the practical point of view. In itself, 

“the ratio of sources of law in science is seen as one of the system-forming factors that 

form the national legal system”.76 Similar conclusions can be also drawn with respect to 

the international legal system - the hierarchy of its sources is a system-forming factor 

within the framework of such a system.

The international treaty acquires legal force as an internal qualitative property of 

the source of law in the international legal system. At the same time, the regulatory 

effect related to the existence of such legal force extends not only to the sphere of 

international legal relations, but also to certain intra-state public relations. This is due to 

the competence of each authority acting on behalf of the State party in its own national 

legal system.

Meanwhile, the most widespread judgments and conclusions in the Russian 

science are that international treaties, being included in the national legal system, should

be correlated according to the legal force with the sources of Russian law.77

At the same time, the objectives of scientists to define the place of international 

treaties in the hierarchy of Russian regulatory legal acts are traditional. Such a place is 

usually dependent on the level at which the state adopted this international treaty. This, in 

the first place, is due to the provisions of Article 3(2) of the Federal Law “On 

International Treaties of the Russian Federation”, which establishes the classification of 

76 Nesterenko I.A. On the issue of the concept and structure of the legal system // Works of SGU. Edition
2000. P.10.

77 See: Osminin B.I. Adoption and implementation of international treaty obligations by States. Pp. 345–355; 
Usenko E.T. Correlation and interaction of international and national law and the Russian Constitution. Pp. 13-
23; Marochkin S.Yu. Operation and implementation of the norms of international law in the legal system of the 
Russian Federation. 288 p.
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international treaties that is absent in international law: interstate treaties, 

intergovernmental treaties and interagency agreements.78

B.I. Osminin states that “the place of an international treaty in the national legal 

system of Russia, in the event of a conflict between the norm of a international treaty 

mandatory Russia and a national legal act, does not change the essence of the obligation of 

the state to comply with its international legal obligations, regardless of the causes of such 

a collision”.79 He proposes “to distinguish between a place in the hierarchical system of 

sources of domestic law that is assigned to international treaties at the stage of adopting 

international treaty obligations, and the special place that entered into force for a State 

international treaties have in the national legal system in the process of implementing 

international treaty obligations”.80

To make conclusions on this issue, it is necessary to make not only a 

comprehensive analysis of existing domestic regulatory and legal acts, but also to refer 

to the normative legal acts of international law.

Thus, international treaty obligations must be strictly respected, regardless of the 

hierarchical system of sources of law existing within the state. This conclusion, among 

other things, may be drawn from Articles 26, 27 of the Vienna Convention on the Law 

of Treaties of 1969, according to which each treaty in force is binding on its parties, 

must be performed by them in good faith, and the party cannot invoke the provisions of 

his internal law as an excuse for not fulfilling the treaty.

Article 42 The Vienna Convention of 1969 contains the concept of the validity of 

an international treaty. Commenting on these provisions, A.N. Talalayev describes the 

concept of “validity” through the feature of the existence of legal force of a treaty. He 

writes that “valid international treaties are such treaties, the legal force of which cannot 

be challenged from the standpoint of international law, against which no international 

78 It is to note that Part 1 of the same article formulates, in fact, the correct provision, consistent with the norms of 
international law, that in accordance with the Constitution of the Russian Federation, the conclusion, termination and 
suspension of the operation of international treaties of the Russian Federation are in the jurisdiction of the Russian 
Federation. Consequently, all such treaties are equally international.

79 Osminin B.I. Conclusion and implementation of international treaties and domestic law. P. 236.
80 Ibid. P. 236-237.
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legal objections can be raised”.81 It should be assumed that in the absence of validity of 

an international treaty, such normative legal act can have no legal force. At the same 

time, I.I. Lukashuk reasonably notes that “the validity of a contract is not affected by 

the nature, organization, name of state bodies authorized to conclude them”.82 I.I. 

Lukashuk also refers to J. Bluntschli, who stated that “the validity of treatises depends 

neither on the form of government of the contracting states, nor on the religion of their 

population or representatives”.83

O.I. Tiunov analyzed Article 17(1) of the Constitution, where the norms of 

international law are listed before the Constitution, but this, in his opinion, “does not 

mean that they are dominating over it.” However, in our opinion, neither the term 

“prevail” can reflect the nature of the interaction of the legal force of the different-

system sources of law, nor the principle of determining such interaction through the 

current procedure of listing the norms of law can be taken as a basis.

Following exclusively this logic, according to the provisions of the law, one can 

occur in a deadlock situation. According to Article 3 of the Federal Constitutional Law 

“On the judicial system of the Russian Federation”, the unity of the judicial system is 

ensured, inter alia, by the application by courts of the Constitution, federal 

constitutional laws, federal laws, generally recognized principles and norms of 

international law and international treaties, as well as constitutions (statutes) and other 

laws of the constituent entities of the Russian Federation.84 In turn, Article 17(1) of the 

Russian Constitution in the opposite way builds a chain of enumeration: “In the 

Russian Federation recognition and guarantees shall be provided for the rights and 

freedoms of man and citizen according to the universally recognized principles and 

norms of international law and according to the present Constitution”. According to 

Article 13(1) of the Commercial Procedure Code of the Russian Federation

Commercial courts consider cases on the basis of the Constitution of the Russian 

81 Talalayev A.N. Vienna Convention of the Law of Treaties: Commentary. P. 116.
82 Lukashuk I.I. Modern Law on International Treaties. Volume 1. P. 364.
83 Bluntschli J. Modern International Law of Civilized Nations 1876. P. 257 // Translation from the 2nd german 

edition. Ed. L. Kamarovsky. M., 1876. 634 p.
84 Federal Constitutional Law of 31.12.1996 No. 1-FKZ (ed. of 05.02.2014) “On the judicial system of the Russian 

Federation” // Access from the legal database “ConsultantPlus” (17.09.2018); the original text of the document was 
published:  SZ RF. 1997. No. 1. Art. 1.
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Federation, international treaties of the Russian Federation, federal constitutional 

laws, federal laws, normative legal acts of the President of the Russian Federation 

and normative legal acts of the Government of the Russian Federation and etc.

These examples evidence that the wording of the Russian legislation does not 

allow the law enforcer to fairly reliably determine the conceptually correct approach in 

the matter of determining the place of international treaties of the Russian Federation in 

the legal system of Russia.

It is necessary to state the inclusion of a set of norms of international treaties of 

the Russian Federation in the national legal system as a relatively independent structural 

component. It is not necessary to correlate the legal force of the norms of international 

treaties with the legal force of the norms of domestic sources of law. This is impossible 

because of the lack of common criteria for such a correlation.

Such an approach to the concept of the legal force of the normative legal act, 

together with the analysis of normative acts, allows us to conclude that the place of the 

international treaty in the system of sources of Russian law should not depend on the 

body that expressed the consent on behalf of Russia to be bound by this international 

treaty. This is due to the fact that at the international level the state acts as a single 

complex entity. As regards this criterion, the legal force of any international treaty is 

assumed to be equal, not subject to classification by the criteria of the level of the body 

that signed it on behalf of the state. Therefore, the place of the international treaty in the 

system of sources of law subject to application by Russian commercial courts should be 

determined on the assumption of the provisions of the Constitution of the Russian 

Federation and the norms of international law, and fixed uniformly in Russian 

normative legal acts.
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1.3. Commercial justice as a form of application of the international treaties’ 

norms in the Russian legal system

The most important component of legal regulation is the application of law. This 

is a special process that stands out form other forms of realization of law by its subject 

composition, process and result. The application of law connects the current norm with 

a specific legal relationship, moreover, such a connection is always provided by 

authorized bodies of the state.

Law enforcement is only part of the process of implementing the norm of law. 

However, there are cases of confusion of the meanings of the concepts of the law 

enforcement and the operation of law (the ability of a rule of law to regulate social 

relations). Such a confusion occurred, for example, in I.I. Lukashuk, when in the part 12 

of his monograph, entitled “Application of treaties”, he examines only issues of 

operation the treaty in time and space. And even the concretization of these provisions 

in the final chapter of that part “The application of successively concluded treaties” did 

not change the fact of investigating only the issues of operation and validity of treaty 

provisions depending on the time of their adoption.85 Therefore, in our opinion, 

anticipating further research, it is reasonable to dwell on general legal issues of the 

complex process of applying the law by Russian judicial bodies, taking into account the 

specifics of such a process with regard to the norms of international treaties.

One of the most important independent ways of applying the law is justice - the 

activities of the judiciary to review and resolve disputes in a court session.

In the context of this research, commercial courts of the Russian Federation are 

considered as such enforcement bodies.

It is especially important that the judiciary (acting on behalf of the state in the 

process of administering justice and adopting individual legal acts on its behalf) in the 

context of the state's fulfilment of its international legal obligations be able to carry out 

its activities, focusing not only on the need for conscientious compliance with 

85 See: Lukashuk I.I. Modern Law on International Treaties. Volume 2. Operation of International Treaties. Pp. 43 –
60.
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international treaties, but also on formally-defined, unseparated prescriptions and 

recommendations in this field.

On the other hand, in the Resolution of the Institute of International Law of 

07.09.1993 “The activities of the domestic judge and international relations of the state” 

states: “in order to achieve the correct application of the norms of international law within 

each state through their own methods of interpretation, it is reasonable for each state to 

strengthen the independence of national courts from the executive branch, and to promote 

the development of knowledge of international law by such courts”.

In the process of judicial proceedings, a balance must be found between 

independence of the judiciary in the system of public authorities and ensuring them by 

proper information on the application of the norms of international treaties of the 

Russian Federation.

We address directly to the activity itself. Law enforcement is expressed in the 

main stages, which include the establishment of factual circumstances, the choice and 

analysis of the law and the decision of the case, expressed in the act of application of 

law.86

As part of these basic stages, it is possible to identify such processes as the study 

of the circumstances of the case (the definition of the subject and object composition of 

the relationship, the identification of cause and effect relationships, etc.), the choice of 

the applicable legal norm, i.e. the legal qualification; interpretation of the text of a 

normative act (“first of all, the clarification of the meaning of the text of the law, the 

construction of a legal norm to be applied to this case with all its elements (hypothesis, 

disposition, sanction)”);87 preparation and adoption of an act of application of law.

Some authors have attempted to identify the main processes in the stages of law 

enforcement activities of the courts, carried out specifically with regard to the norms of 

international treaties.

86 See, for example, Theory of Law / Textbook. R.B. Golovin, S.A. Sofronova (eds.) P. 351; Alekseev A.A. 
General Theory of Law. Textbook P. 536.

87 Razuvayev N.V. Sources of Modern Law of the Russian Federation // Sources of law: classical and postclassical 
paradigms / Under total. ed. I.L. Chestnova. SPb., 2011.P. 114. See also: Theory of State and Law / Textbook. M.N. 
Marchenko (ed.), M., 2009. Pp. 786-787.
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I.I. Lukashuk pointed out that the application of the norms of international law in a 

specific case is as follows: “a) establishing the facts of the case; b) legal qualification of 

factual circumstances, i.e. the establishment of whether they fall under the rules of the 

international law and, if so, which ones; c) definition of legal characteristics of the relevant 

norms, their scope, especially with respect to these entities. In other words, we are talking 

about a special-legal interpretation of norms; d) establishing the content of the norm, i.e. 

general interpretation; e) deciding on the manner in which the norms are applied to these 

actual circumstances; e) actions to ensure the implementation of the decision”.88 He notes 

that “the greatest specificity is related to the special, international legal interpretation of 

norms”, the remaining processes of law enforcement activity are essentially identical to 

the same activity in relation to the norms of national law.89

From the work of S.Yu. Marochkin follows that the obligatory actions on the part 

of the court when applying the international treaty are: a) the qualification of the 

situation from the point of view of internal law; b) establishing the existence of a 

relevant contract; c) determination of legal grounds for the possibility of applying an 

international treaty; d) its correlation by the legal force with the internal normative act; 

e) determination of the applicable law (Russian or international); (e) making a decision 

in accordance with applicable law.90

In addition, I.V. Fedorov at the stage of legal qualification of public relations 

within the framework of a dynamic process of law enforcement singles out such a 

feature as the duty of the law enforcer “when choosing the rule of law governing the 

actual situation under consideration ... to decide the question of the correlation of the 

rule of international law with the current national legislation”.91

88 Lukashuk I.I. International Law in the Courts of States. SPb., 1993. Pp. 87-88.
89 Ibid.
90 Marochkin S.Yu. The application by the courts of Russia of the norms of international law: ten years after the 

adoption of the Constitution of the Russian Federation // Russian Yearbook of International Law. SPb., 2003. P.
72.

91 Fedorov I.V. Civil and commercial proceedings as a subject of joint international legal and internal regulation.
Author’s abstract of the dissertation for the candidate of juridical sciences. Kazan, 2002. Pp. 8 – 9.
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Making such a differentiation of law enforcement into application of the norms 

of national law and application of the norms of international treaties can cause 

excessive breakdown of really dynamic activity in the administration of justice.

It should not unjustifiably fragment the overall scope of activity on the 

application of the norms of law by the court. The point is that the types of actions 

formulated by different authors and the types of actions that we have described fit 

organically into a complex law enforcement mechanism. Such a mechanism is an 

algorithm, the consistent implementation of which provides the legal result of each trial. 

It is obvious that at a certain stage of such an algorithm there arises the need for specific 

actions that can be conditioned both by the nature of the source of the law to be applied, 

and by the specifics of the evidence found in the process of research and other 

significant facts. But this does not prove the need for even a theoretical division of the 

single process of law enforcement. Disputable legal relations are a multi-level 

substance. Often, their legal regulation is exercised simultaneously by the norms of both 

national and international legal systems. Thus, the process must be comprehensive and

unified.

If the court discovers the necessity application of the norms of the international 

treaty of the Russian Federation to disputable legal relations, then there is no need to 

correlate the legal acts of different legal systems by legal force. Such a conclusion is 

possible taking into account the position stated by us regarding the legal nature of this 

source of law and a comprehensive understanding of the legal force.

In this case, the court should establish the quality of the legal regulation of the 

norms of various legal systems: whether the regulation by the norm of an international 

treaty excludes or supplements the regulation by the national law.92

It is necessary to emphasize the following peculiarity of the judicial way of 

applying the norms of law. The point is that the rules of commercial procedure oblige 

the courts in the process of law enforcement not only to apply the norms of legal acts to 

disputable legal relations, but also in the case of the inadmissibility of a rule to them (if 

there is a reference to it by the parties) to justify this circumstance and reject the 

92 This will be discussed in more detail and with specific examples in the third chapter of this research.
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relevant arguments. In this respect, even if a rule does not regulate disputable legal 

relations, its legal qualification may be contained in a judicial act of the commercial 

court.

If in such a case, it comes, for example, to an international treaty,93 then the court 

must analyze the rules of law contained in it, exercise their interpretation in order to 

determine the specifics of the social relations on the regulation of which they are 

directed, correlate the conclusions resulting from this with the revealed characteristic of 

the disputable legal relations and decide the issue of the relevance of these norms to the 

case.

Moreover, the court initially must determine the set of international and national 

legal characteristics of the international treaty in order to determine whether it is an 

international normative legal act or an international act of recommendatory force, 

whether it is to be implemented in the Russian legal system due to the proper 

acceptance by Russia of obligations on it (through the implementation of international 

and domestic procedures).

In order to ensure the implementation of such an analysis, in our opinion, it is 

optimal to use by each particular judge the theoretical developments contained in the 

previous paragraphs of this research (concerning the qualification of an international 

treaty as a normative legal act and determining its place in the national legal system).

Even in the case of a simple rejection of the arguments of the parties in the case 

on the need to take into account the norms of the international treaty (if such norms do 

not regulate the disputable relationship), the commercial cour sets in motion such 

previously stated law enforcement processes as legal qualification, interpretation, 

reflection in the law enforcement act. Such a process cannot be called as the application 

of the norm of the international treaty in the final version, since the rights and 

obligations of the parties to the dispute are not regulated by this rule. But in this case, 

the exercise by the commercial court of at least a part of the law enforcement process is 

93 From the point of view of the greatest adaptation of Russian subjects of law to the implementation of national law in 
their activities, the situation in question most often arises precisely with regard to the norms of international treaties.
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undeniably taking place. Consequently, complete and incomplete compositions can be 

identified in the law enforcement activities of the court.

Such a gradation additionally makes it possible to justify the need to reflect in the 

judicial act the motives for rejecting arguments with references to normative  legal acts 

that are not relevant to the substance of the dispute. Moreover, the legal analysis carried 

out for this purpose can reveal interpretative aspects of norms that would not be clear 

when “concealment” inadmissible arguments.

The Commercial Procedure Code of the Russian Federation in Chapters 20, 21 

contains requirements for the procedure for issuing decision and rulings, and the content 

of decisions and rulings that “are legal facts that give rise to certain legal 

consequences”.94 Such requirements do not exclude our conclusion that it is to reflect in 

judicial acts the results of the incomplete composition of law enforcement activity in 

relation to international treaties. 

Unfortunately, the heaviest workload of the judicial system often leads to the fact 

that the judicial act does not contain indications of the party's arguments with reference 

to international treaties and their motivated rejection. This often becomes the reason for 

appealing such acts to higher courts, which are actually forced to perform the work of 

the court of first instance in rejecting the arguments of the statement of claim or the 

statement of defence, duplicated in the appeal or cassation complaint.

94 Theory of State and Law / Textbook. M.N. Marchenko (ed.). P. 792.
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CHAPTER TWO

THE SPECIFICITY OF INTERNATIONAL AND INTERNATIONAL 

CONCEPTUAL LEGAL FRAMEWORK FOR APPLICATION OF NORMS 

OF INTERNATIONAL TREATIES IN THE RUSSIAN COMMERCIAL 

COURT SYSTEM

2.1. The legal grounds and the problems of the application of the international 

treaties in the commercial proceedings Russia.

Commercial proceedings, as a form of civil proccedings, is one of the forms of 

exercising judicial power in the Russian Federation. Cases arising from 

administrative and other public legal relations, which, along with civil ones, fall 

within the competence of commercial courts, are considered in the order of the civil 

procedure.

The Constitution and other legal acts of the Russian Federation direct ommercial 

courts to administer justice by applying not only the norms of the Constitution and 

federal laws, but also international generally recognized and contractual principles and 

norms. This follows, in particular, from the requirements of the Federal Constitutional 

Law On the Judicial System of the Russian Federation, FKZ On Arbitration Courts of 

the Russian Federation, the AIC of the Russian Federation, the Federal Law On 

Enforcement Proceedings, and the Law on the International Commercial Arbitration 

Court.

Carrying out an authoritative function on behalf of the state, commercial courts 

become eligible for the application of universally recognized and treaty norms of 

international law included by the established procedure in the legal system of Russia. 

As L.N. Galenskaya fairly notes, part 4 of Article 15 of the Constitution of the Russian 

Federation means that “at present the commercial courts are obliged to apply the norms 

of international law”.95 This legal duty is conditioned by a complex of legal grounds for 

the implementation of the relevant norms and their subsequent application in the 

domestic legal system.

95 Galenskaya L.N. Application of the norms of international treaties in arbitration practice // Journal of 
International Private Law. SPb., 1997. No. 3 (17). P. 3.
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In the most general form, the legal grounds for applying the norms of 

international treaties can be divided into law and factual ones.

The law grounds. The qualification of an act as a normative legal one with its 

inherent legal force, as well as contained in it the legal norms aimed at the the 

settlement of the relevant legal relations - are law grounds.

The complex of legal law grounds can be represented as follows.

Legal grounds of an international character: the basic principles of international 

law, international treaties, international customs, individual decisions of international 

authorities.

The main principles of the national law, constitutional provisions, the norms of 

other sources of Russian law in their hierarchical sequence and the leading 

explanations of the highest judicial instances, as well as legal culture and legal 

awareness, are the legal grounds of a national character.

In addition to them, one more legal fact can be called - the existence of a legal 

dispute between the parties, i.e. situation, when the object and the subject of 

disagreements have been determined and the issue has been resolved to the 

competent authority. In order to resolve the issue of the jurisdiction of the dispute, the 

commercial court must decide whether the dispute complies with the requirements set 

by the procedural law for referring it to the competence of commercial courts. The 

last law fact is special in relation to arbitration proceedings.

Factual grounds are a combination of legal facts aimed at implementing all 

domestic procedures for the introduction of international treaties into the legal system 

of Russia and their subsequent judicial enforcement.

It should be noted that all the grounds are closely interrelated, complementary

and interact with each other.

Arbitration proceedings have specific features that manifest themselves in the 

entire complex of both law and factual grounds for the application of the norms of 

international treaties, giving rise to a number of problems.

As known, the commercial court is obliged to be guided by the rules of 

procedural law, which regulate the procedures for the administration of justice, in the 
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process of law enforcement activity. Today such norms are contained not only in 

national procedural normative acts, but also in international acts. However, in this 

case, the issue is not just in the content of the procedural rules, but also in the fact 

that arbitration courts are law-enforcement authorities, which should be guided by the 

legal norms, which are increasingly being enshrined in international law. Therefore, 

the exact application by courts of the norms of international treaties is intended to 

fulfill an important state function - to formulate the judicial practice of the fulfillment 

by Russia of its international legal obligations.

It should also be recognized that modern judicial proceedings are not provided 

in due measure with effective mechanisms (both international and national) for 

applying the norms of international treaties and the generally accepted practice of its 

consideration. There is no institute of prejudicial inquiry, it is not possible to ensure 

timely receipt of a qualified explanation of the procedure for the application of 

specific rules of international treaties in the conditions of observance of procedural 

deadlines.

One of the problems is the significant gaps in the Russian legislation, which is 

aimed at resolving domestic enforcement procedures of international treaty 

obligations.

The purpose of the commercial (as well as any other) legal proceedings should 

not be to harmonize Russian and international law, but to ensure their mutually 

beneficial cooperation and compliance with regulatory requirements. Judicial 

authorities can smooth out existing conflicts between the norms of the two legal 

systems through legally correct application.

Difficulties are manifested both in the application of the norms of Russian law, 

and in the application of the norms of international treaties in case of need. However, 

with regard to domestic law, the state has the ability to quickly respond and use 

flexible mechanisms to eliminate inaccuracies or gaps (for example, by explaining 

from the highest judicial instances, generalizing the practice, receiving explanations 

from the official of the authority that issued the regulatory act, etc.). Such 

mechanisms are actively used in the judicial system. But with regard to the norms of 
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international treaties, they are much more time consuming and procedurally complex, 

because they require not just an authoritative prescription, decorated in the proper 

form, but often require coordination of the will of various subjects of international 

law, which are equal. It is practically possible to formally interpret the rules of 

international treaty, but practice shows that in some cases it is carried out without 

taking into account the relevant conceptual developments.

An analysis of the legal grounds for applying the norms of international treaties 

can help to formulate common goals and objectives during the law enforcement 

process, as well as guidelines for the state in the area of enforcement of obligations 

arising from international treaties.
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2.2. International legal grounds for applying the norms of international treaties in 

the commercial proceedings in Russia

As mentioned in the previous paragraph, the international legal grounds for the 

application by Russian courts of international norms are the basic principles of 

international law, international treaties, international customs, individual decisions of 

international authorities.

Grounds for applying the basic principles of international law. The Plenum of 

the SC of the RF has repeatedly pointed to the necessity and the possibility of the 

application of principles of international law by the courts. Thus, according to the 

well-known Resolution of the Plenum No. 5 of 10.10.2003 “On certain issues arising 

in the examination of cases on applications of prosecutors on the recognition of legal 

acts as inconsistent with the law”, courts are required to apply the basic principles of 

international law, under which the Supreme Court in paragraph 1 of the Resolution 

understands the “fundamental imperative norms of international law adopted and 

recognized by the international community of states as a whole, the deviation from 

which is unacceptable”.

Among such principles, the the SC of the RF include, in particular, the 

principle of the conscientious compliance with international obligations - pacta sunt 

servanda. This is a fundamental principle of international law, which is a rule of jus 

cogens, because it contains a mandatory prescription and is universally recognized. 

Art. 26 “Pacta sunt servanda” 1969 Vienna Convention states: "Every treaty in force 

is binding on its members and must be performed by them in good faith."

Good faith implementation of treaty obligations "is central to the whole 

concept of pacta sunt servanda"96 and suggests: fair use rights set forth in the 

contract; fair interpretation of the contract; exclusion of unreasonable refusal from the 

contract.97

Final Act of the Helsinki Conference 1975 provides a more detailed 

interpretation of this principle: States parties must conscientiously fulfill their 

96 Elias T. The Modern Law of Treaties. N.Y., 1974. P. 41.
97 Zakharova N.V. Fulfillment of obligations arising from an international treaty. M., 1987. P. 101-103.
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international obligations arising from the basic principles and norms of international 

law and international treaties; should exercise their sovereign rights, including the 

establishment of laws and administrative rules, aligning them with their obligations 

under international law.98

Thus, only the rules of the treaties, which are consistent with international law, 

to be faithful implementation.

By art. 27 of the Vienna Convention, 1969 it is established that the party 

cannot refer to the provisions of its domestic law as an excuse for its failure to 

comply with the contract. This rule is valid without prejudice to Art. 46, enshrining 

the provisions of domestic law, relating to the competence to the conclusion of a 

treaty.

In the course of the analysis of the norms of international law about the 

impossibility for the state with reference to the norms of its internal law to evade 

responsibility for non-compliance with international obligations, V.S. Ivanenko 

points to the essential provisions of separate acts, which became the basis of the 

relevant norms of the Vienna Convention, 1969. Thus, in the draft Declaration on the 

Rights and Obligations of States, developed by the International Law Commission of 

the United Nations in 1949, «the provision under review is worded very clearly and 

precisely: «Every State has the duty to fulfill in good faith its obligations arising from 

treaties and other sources of international law, and may not invoke the provisions of 

its constitution or its laws as an excuse failure to perform this duty» (Atc. 13), at the 

same time, states should be guided by the principle that «the sovereignty of each state 

is subordinated to the supremacy of international law».99

Such a concept cannot have a negative impact on the existence of other 

principles, such as the principles of sovereign equality and non-interference in the 

internal affairs of states. The principle of sovereign equality, according to the 

Declaration of Principles of International Law of 1970, indicates that all states are 

98 Final Act of the Helsinki Conference, 1975 // Access from the legal database “ConsultantPlus” (17.09.2018).
99 Ivanenko V.S. International treaties, the Constitution and the legal system of the Russian Federation: the 

evolution of the relationship and trends of interaction. P. 32.
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sovereignly equal, have the same rights and obligations and must fulfill international 

obligations in good faith.100

It should be noted that other international principles may be the legal basis for 

the application of international treaties. For example, in connection with Russia's 

accession to the Convention on the Protection of Human Rights of 1950 in the 

Information Letter No. C1-7/SMP-1341 dated December 20, 1999, the Supreme 

Commercial Court of the Russian Federation noted that “the courts should take into 

account the principles used by the European Court of Human Rights in protecting 

property rights in the administration of justice in the commercial courts of the 

Russian Federation".101 The obligations of the state to fulfill by its state bodies, 

including commercial courts, international obligations undertaken by it do not 

indicate external interference in their competence and violation of the international 

legal principle of non-interference in the internal affairs of states

Grounds for the application of international treaties. The whole system of 

international treaty law is aimed at the fulfillment in good faith by States of its 

obligations under international treaties both in interstate and domestic spheres.

The basic international legal basis for the application of rules of treaties by 

commercial courts is, of course, the Vienna Convention 1969. The Convention, in its 

Part III “Compliance, application and interpretation of treaties”, enshrines the 

fundamental imperative rules regarding the actions of states and their jurisdictional 

bodies on the observance, execution, use and application of the norms of international 

treaties.

The Russian state, like any other state, voluntarily:

- enters into international relations and participates in them,

- expresses his will in the formation of the norms of international treaties,

- takes obligations to implement international treaties.

100 Declaration of Principles of International Law of 1970 // Current international law: in 2 volumes. V. 1.- M., 
1996. p. 65-73.

101 Information Letter by Supreme Commercial Court of the Russian Federation dated December 20, 1999 No. 
C1-7/SMP-1341 // Bulletin of the Supreme Commercial Court o - 96.
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Acting as a sovereign participant in international legal relations, the Russian 

state agrees with the following positions:

- obligatory norms of international treaties contain not only his will, but also 

the will of other member states;

- the introduction of international treaty norms in the national legal system, 

previously agreed with its participation or on the binding nature of which it has given 

consent, cannot and should not be qualified as external interference in its internal 

affairs.102

At present, the Russian Federation is a party to a huge number of multilateral 

and bilateral international treaties.

Many of these treaties were originally signed and ratified during the period of 

the Russian Empire and the Soviet Union, but they continue to operate on the 

territory of the Russian Federation by virtue of the legal institution of contractual 

duration.

Russia fulfills obligations under a number of multilateral treaties with respect 

to more than 100 states. The most significant of these treaties containing procedural 

rules include the following:

- The Hague Convention on civil procedure of 1954 (USSR acceded to the 

Convention by a note of the USSR Ministry of Foreign Affairs dated September 17, 

1966);103

- The Hague Convention on the service abroad of judicial and 

extrajudicial documents in civil and commercial matters of 1965 (Russia acceded to 

the Convention in accordance with Federal Law No. 10-FZ of February 12, 2001);104

- The Hague Convention on the acquisition of evidence in civil and 

commercial matters in 1970 (Russia acceded to this Convention in accordance with 

Federal Law No. 11- 105

102 For more on this, see: Krivoruchko O.A. Problematic questions of the grounds for application of international 
. Pp. 86-91.

103 The Hague Convention on Civil Procedure of 1954 // Collection of existing treaties, agreements and 
conventions concluded by the USSR with foreign states. Issue XXV. M., 1972. Pp. 136-144.

104 The Hague Convention on the service abroad of judicial and extrajudicial documents in civil and commercial 
matters of 1965 // Collection of the RF legislation. December 13, 2004 No. 50. Art. 4951.
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- United Nations Convention on the recognition and enforcement of 

foreign arbitration decisions of 1958 (ratified by the USSR of August 10, 1960);106

- Convention abolishing the requirement to legalize foreign official 

documents of 1961 (USSR acceded to the Convention in accordance with the Decree 

of the Supreme Council of the USSR of April 17, 1991 No. 2119-I).107

Within the framework of the CIS, an Agreement on the procedure for the 

settlement of disputes relating to the conduct of business activities, 1992,108 are

important, Convention on legal assistance and legal relations in civil, family and 

criminal matters, 1993,109 Convention on legal assistance and legal relations in civil, 

family and criminal matters, 2002.110

It should also be noted that in order to ensure the effective protection of rights 

in the sphere of property turn with the participation of foreign persons, international 

treaties of Russia with other states that determine the procedure for rendering mutual 

assistance in legal matters are important.

At the same time, in most cases the normative prescription about scope of 

application of international treaty in the legal system of a state is contained in the first 

articles of each specific act. For example, it is reflected in Art. 1 of the Agreement on 

the Procedure Settlement of Disputes relating to Carrying Out Economic Activity 

(ratified by the Resolution of the Supreme Soviet of the Russian Federation No. 

3620-1 of 09.10.1992), in Art. 1 of the Convention Abolishing the Requirement of 

Legalisation for Foreign Public Documents (concluded in the city of The Hague on 

10.05.1961, entered into force for Russia on 05.31.1992), Art. 1, 2 of the Convention 

105 The Hague Convention on the acquisition of evidence in civil and commercial matters in 1970 // International
Private Law. Collection of documents. M., 1997. P. 737 - 744.

106 United Nations Convention on the recognition and enforcement of foreign arbitration decisions of 1958 // 
Bulletin of the Supreme Soviet of the USSR. 1960. No. 46. Art. 421.

107 Convention abolishing the requirement to legalize foreign official documents of 1961 // Bulletin of 

108 Agreement on the procedure for the settlement of disputes relating to the conduct of business activities, 1992 // 
International Private Law. Collection of documents, M.: Izd. BEK 1997. P. 911-914.

109 Convention on legal assistance and legal relations in civil, family and criminal matters, 1993 // Journal of 

110 Convention on Legal assistance and legal relations in civil, family and criminal matters, 2002 // 
Commonwealth. Information Bulletin of the Council of Heads of State and the Council of Heads of Government 
of the CIS. No. 2 (41). Pp. 82 - 130.
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for the unification of certain rules for international carriage by air (concluded in 

Montreal 05.28.1999).111

Reasons for the application of international customs. The legal basis for the 

application of international treaties in the activities of commercial courts may also be 

international legal custom.

The preamble of the 1969 Vienna Convention on the Law of Treaties states 

that the States Parties to this Convention confirm that “the rules of international 

customary law still will regulate issues that have not been resolved in the provisions 

of this Convention”.

In his opinion, the preamble “proceeds from the fact that no matter how wide the 

scope of the law of treaties by the Convention, it does not solve all questions of 

conventional law. For example, it does not regulate the ways of ensuring the 

implementation of international treaties, the procedure for their signing and 

initialing” and others.112

Art. 38 of the Statute of the International Court of Justice of the United Nations 

defines international custom "as evidence of universal practice, recognized as a rule 

of law".

The specificity of international custom is that, unlike the international treaty, it 

is not a document with clearly expressed formulations of rules. These rules may be 

reflected in government statements, in foreign policy documents of states, in 

diplomatic correspondence, thereby acquiring legal outlines, although not as 

formalized as international treaties. In view of this, understanding the content of 

international custom for commercial courts is more complex and controversial than 

similar activities in relation with international treaties.

We also note that in connection with the intensive processes of codification of 

international law, some of the customs are fixed in international treaties. For 

111 Convention for the unification of certain rules for international carriage by air (concluded in Montreal 
05.28.1999)// Access from the legal database “ConsultantPlus” (17.09.2018).

112 Talalaev A.N. Vienna Convention on the Law of Treaties. P. 8.
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example, the principle of pacta sunt servanda, which previously existed as an 

international legal custom, was enshrined in Art. 26 Vienna Convention, 1969. It is 

also important to keep in mind that the rule of customary law enshrined in the 

contract retains binding force for non-parties to the contract.113 In this case, according 

to Art. 38 of the Vienna Convention of 1969, articles 34-37 (regulate issues of 

treaties and third states) do not prevent the treaty provision to become mandatory for 

a third state as a customary norm of international law, recognized as such.

In the transition from custom to a treaty, a new source replaces the old one only 

for the states participating in the treaty. In this connection, situations are typical when 

both sources of an international treaty and international custom are applied on the 

same issue, but each applies to a specific group of states.

Custom acquires a legal meaning as a result of homogeneous or identical 

actions by states and the express intention to give such actions a normative value 

expressed by them in a definite way. Repeatability makes an application of 

international custom in sustainable practices.114

In this connection, it is necessary to take into account the feature of arbitration 

proceedings noted above. It lies in the fact that the factual circumstances of the case 

are established, first of all, on the basis of written evidence, which is the carrier of the 

written information on the merits of the dispute. At the same time, the legal 

qualification of the circumstances of the case is connected not only with the 

establishment of facts, but also with their interpretation in relation to specific rules of 

law. Consequently, given the substantial formalism in the document flow, custom, as 

an unwritten source of law, can create additional difficulties in interpretation and 

qualification.

Along with this, often the legal custom in international practice was formed in 

the sphere of commodity-money relations. Historically, the relations of subjects of 

different nationality demanded a unified settlement in this particular area. In the field 

113 See about this: Movchan A.P. Codification and progressive development of international law. M., 1972. P. 27; 
Aleksidze L.A. Some questions of the theory of international law: Imperative norms. Jus cogens Tbilisi, 1982. P. 
177.

114 See, for example: Tirskikh M.G., Chernyak L.Yu. International legal custom: the concept and signs // Siberian 
- 97.
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of trade, the practice of repeatedly mutually beneficial behavior of the parties was 

formed, on the basis of which the customs were formed. And it is precisely such 

socio-economic relations that often become the subject of research by commercial 

courts. Moreover, first of all, in Russian law, civil law relations, which are the sphere 

of all disputes in commercial courts, operate with such a category of sources of law 

as custom.

If the resolution of a dispute must be carried out through an international treaty 

norm, in view of the usual practice of such a resolution, the commercial court of 

Russia faces a rather complicated and not quite familiar activity in finding such a 

custom and its application.115

It is necessary to distinguish an international custom from usage, which should 

not be viewed as an established norm of a customary character, but rather as a stage 

in the formation of an international legal custom. According to T.N. Neshataeva, 

“only the rule of conduct is present in the custom, but the legal obligation of this rule 

has not been formed”.116 The very fine line between custom and usage does not 

diminish, and often can exacerbate, the difficulties of legal proceedings.

Compliance with international treaty norms in the field of arbitration 

proceedings - an important guarantee of the rule of law in disputes.117

On the basis of the foregoing, it can be summarized that the application of 

international treaties by commercial courts is a complex process within the 

framework of Russia's general implementation of the norms of international law. In 

this regard, the issues of such application become urgent for arbitration courts and 

require doctrinal elaboration, clearly articulated practical guidelines. It is necessary to 

provide judges with the opportunity to seek qualified assistance from the scientific 

community, its representatives and the Supreme Court, in case of doubts regarding 

the procedure for applying the norms of an international treaty. After all, it is the 

115 The issues of international custom, the order of regulation of the public relations by it and its application by 
national judicial bodies are require special study.

116 Neshataeva T.N. Commercial courts and some issues of application of international law in the Russian 
Federation // Russian Yearbook of International Law. 1998 - 1999. SPb., 1999. P. 230.

117 See about this: Vinnikova R.V. Implementation of international law in the commercial process of the Russian 
Federation. Dis. ... Ph.D. Kazan, 2003. 170 p.
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function of this judicial body to summarize judicial practice, prepare, on the basis of 

such activities, explanations on the application of the law, which, in essence, is an 

interpretative process that is official in the framework of the national legal system.

The above international legal grounds are also grounds for the adaptation of the 

Russian law enforcer to the process of applying the norms of international treaties. 

No actions / inactions of subjects of national law should not conflict with these 

fundamentals, despite the freedom of the state to choose the means and methods of 

ensuring the fulfillment of international obligations within the country.

Grounds for applying decisions of international bodies. An increasing role in 

the implementation of arbitration justice is played by decisions of international 

bodies, primarily judgments of the European Court of Human Rights, made in 

specific cases.

The Federal Law of March 30, 1998 “On Ratification of the European 

Convention for the Protection of Human Rights and Fundamental Freedoms” 

contains a declaration of recognition as binding on the Russian Federation to both the 

jurisdiction of the European Court and the decisions of this court.

The decisions of the ECHR expressed its legal position on the interpretation 

and application of the European Convention, which is of crucial importance for the 

arbitration courts of Russia. At the same time, not only decisions that were made in 

cases against Russia, but also decisions against other states are important, because of 

the judgments of the Court are standard-setting interpretations of the Convention.
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2.3. Russian domestic legal grounds for the application of the norms of 

international treaties in commercial proceedings

Of course, for Russian commercial courts the basic legal basis for the 

application of the norms of international treaties is part 4 of art. 15 of the Constitution 

of the Russian Federation.

Constitutional grounds for the application of international treaties. The 

provisions of part 4. art. 15 of the Constitution provided legal registration of 

international treaties in the legal system of Russia. On the basis of these provisions, 

international treaties of the Russian Federation have become an integral part of its 

legal system; moreover, if an international treaty of the Russian Federation 

establishes other rules than are provided for by Russian law, then the rules of the 

treaty shall apply.

It is important to note that a number of other provisions of the Constitution, 

especially the norms Ch. 2 "The rights and freedoms of man and citizen" can be basis 

of application of international agreements in the arbitration proceedings.

In general, the norms of the Constitution of the Russian Federation "are the 

conceptual basis of the arbitration law of procedure, which determines the strategy 

for its development and application".118 Moreover, “in the system of sources of 

arbitration procedural law, the Constitution lays the foundations of a hierarchy ..., 

determines the main vectors of development of sectoral legislation and fills gaps in 

the law”.119

As noted V.T. Kabyshev and V.S. Khizhnyak, “the constitution does not 

simply declare the intentions of states with regard to international treaties, but also 

defines the responsibilities of state bodies for the implementation of their provisions 

and the oversight of implementation”.120

118 Nikolaev A.V. The influence of the Constitution of the Russian Federation on the formation and development 
of arbitration law of procedure. Author. dis. ... Ph.D. Saratov, 2013. P. 8.

119 Ibid.
120 Kabyshev V.T., Khizhnyak V.S. Russian constitutionalism and the norms of international law and international 

treaties in the practice of constitutional justice: materials of the All-Russian Conference (Moscow, December 24, 
2002) // Ed. M.A. Mityukova. M., 2004. P. 137 // Cit. by: Tiunov O.I., Kashirkina A.A., Morozov A.N. Decree. 
cit. P. 71.
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By virtue of the foregoing, it can be concluded that the Constitution of Russia 

is the primary domestic basis for the application of the norms of international treaties 

in arbitration proceedings.

However, it is important to note the following: for arbitration proceedings, as 

well as in general for the entire judicial system of the Russian Federation, the lack of 

unity in understanding the relationship and hierarchy of the norms of the Constitution 

and the norms of international treaties of Russia creates significant difficulties.

Based on the analysis of part 4 of art. 15 of the Constitution, scientists often 

make polar conclusions: some believe that for the first time in the history of Russia, it 

establishes the primacy of international treaties over domestic sources of law (the 

Constitution, federal laws),121 others recognize the supremacy of the Constitution in 

the system of sources of law of the Russian Federation and give to the international 

treaties a place after the laws in the hierarchy of sources of law.122

As a justification of the latter point of view, the authors use the link to Part 1 of 

Art. 15 of the Constitution, according to which it has the highest legal force, direct 

effect and it is applied throughout the territory of Russia; adopted laws and other 

legal acts should not contradict it.

However, V.S. Ivanenko came to the well-founded conclusion that the 

Constitution “does not and cannot extend its legal supremacy to the norms of 

international and foreign law allowed in the prescribed manner to the legal system of 

Russia”, since international treaties “as other legal acts systems are not in a 

subordinate position to the Constitution".123

121 See, for example: Law and Politics of Modern Russia. Ed. N.V. Varlamova, E.A. Lukasheva, G.V. Maltsev 
and others. M., 1996. P.135-136.

122 See, for example: Ivanov S.A. Application of ILO conventions in Russia during the transition period // State 
and law. M., 1994. No. 8. P. 72; Lukashuk I.I. Norms of international law in the legal system of Russia. P. 37; 
Osminin B.I. Adoption and implementation of international treaty obligations by States. P. 346; Talalaev A.N. 
The ratio of international and domestic law and the Constitution of the Russian Federation // Moscow Journal of 
International Law. M., 1994. No. 4. Pp. 13-14; Topornin B.N. The system of sources of law: development trends 
// Judicial practice as a source of law. Auth. Col.: B.N. Topornin, E. Serverin, K. Gunter, et al. M., 2000. P. 27; 
Usenko E.T. Relationship and interaction of international and national law and the Russian Constitution. P.17-
20.

123 Ivanenko V.S. International treaties and the Constitution in the Russian legal system: “the war of supremacy” 
or peaceful interaction? P. 152 - 153.
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The systematic interpretation of the provisions of the Constitution shows that 

international treaties are excluded from the composition of normative legal acts that 

are subordinate to it.

According to Part 6 of Art. 125 of the Constitution, “international treaties of 

the Russian Federation that do not comply with the Constitution of the Russian 

Federation are not subject to entry into force and application”.

International treaties are highlighted in a separate proposal, under the terms of 

which, in order to ensure law and order and legality in the legal system, before 

entering into it, international treaties must be checked for their compliance with 

constitutional norms.

The federal legislator supports the position of the Constitutional Court about 

the supremacy of the Constitution in the system of national law. This, however, does 

not exclude the existence of the point of view that there are two legal supremacy in 

the Russian legal system: the territorial-legal supremacy of the norms of the 

Constitution, and the normative-legal supremacy of international treaties of Russia.124

Legislative regulation of the application of international treaties. The 

Constitution establishes the basic standards for the implementation of international 

treaties by state authorities. In addition to the Constitution, laws and subordinate 

legislation are of great importance to ensure the implementation of international 

treaties: federal laws, codes, decrees of the President and Government resolutions, 

acts of ministries and departments.

The above constitutional foundations of the law-enforcement activities of 

commercial courts are specified in acts of federal legislation, including legislation 

that establishes the foundations of the judicial system of the Russian Federation. So, 

according to Art. 3 FKZ "On the judicial system of the Russian Federation" the unity 

of the judicial system of the Russian Federation is ensured including by the 

application of the generally accepted principles and norms of international law and 

international treaties of the Russian Federation by all courts. Similar legal grounds 

124 Ivanenko V.S. International treaties, the Constitution and the legal system of the Russian Federation: the 
evolution of the relationship and trends of interaction. P. 34.
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were also found in other laws: FKZ “On Commercial Courts of the RF”, FZ “On 

Enforcement Proceedings”, etc.

The legal basis for the application of the norms of international treaties are also 

enshrined in the sectoral procedural law - the APC of the RF (Part 3 Article 3), which 

is the basis for commercial courts.

Commercial procedural legislation provides the legal basis for the application 

of international law by commercial courts. It is important to note that the APC of the 

RF directly provides for the priority of applying only the treaty rules of international 

law.125 This can be seen by referring to paragraph 3 of Art. 3 of the APC of the RF, 

according to which, if an international treaty of the Russian Federation establishes 

other rules of legal proceedings than those, which provided for by the legislation of 

the Russian Federation on legal proceedings in commercial courts, the rules of an 

international treaties apply. The procedural code for commercial courts is the newest 

act of their development history. The stability and elaboration of procedural law can 

be confirmed by the insignificant number of changes made during the period of 

action of the APC of the RF, 2002. Regarding the changes being made, it should be 

noted that the increase in their number in recent years (2015–2018) is due both to the 

reform of the judicial system of the Russian Federation and the desire to improve the 

procedural mechanisms for the consideration of jurisdictional disputes. At the same 

time, both the code, and the changes made to it brought the system of state courts of 

arbitration jurisdiction to a fundamentally new high level of administration of justice.

The possibility for commercial courts of Russia to apply the norms of 

international treaties is also provided by the Merchant Marine Code, the Air Code, 

the Federal Law “On Railway Transport in the Russian Federation”, etc.

The overwhelming majority of federal laws have fixed the position that in 

conflict situations the norms of international treaties have priority application. Similar 

rules are contained in Federal Laws “On Production Sharing Agreements” (Art. 24), 

125 Zimnenko B.L. International Law in the Judicial Practice of Russia: Arbitration Proceedings // Russian Justice. 
Moscow, 2004. No. 1. Access from the legal database “ConsultantPlus” (18.09.2018).
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“On Protection of Competition” (Part 3, Art. 2), “On Concession Agreements (Part 2, 

Art. 2), etc.

Finally, the most important act of Russian legislation in this issue is the Federal 

Law "On International Treaties of the Russian Federation." The law is based both on 

the provisions of the Constitution and on the generally recognized principles and 

norms of international treaty law, as reflected in the Vienna Conventions on the Law 

of International Treaties with the participation of states (1969) and with the 

participation of international organizations (1986).126

The provisions contained in this Law are aimed, among other things, so that 

any of the commercial courts may apply international treaties when considering 

economic disputes involving both Russian and foreign participants: firms, companies 

and other organizations.

The legal grounds for the application of the norms of international treaties can 

also include a number of subordinate legislations. These acts govern procedural 

issues, which, in turn, would be fair to call the terms of the operation of international 

treaties in the Russian legal system, to which we turn in the next chapter.  Among 

them are, for example, the Decree of the President of the Russian Federation of 

11.01.1993 No. 11 “On the procedure for publishing international treaties of the 

Russian Federation”,127 Order of the President of the RF of 08.09.1994 No. 458-rp 

“On the procedure in accordance with which copies of official texts of international 

treaties are certified by the federal executive bodies”128 and the corresponding Letter 

of the Ministry of Foreign Affairs of the Russian Federation of 11.17.1994 No. 

126 See about this: Konyukhova I.A. International and constitutional law: theory and practice of interaction. M., 
2006. P. 255.

127 Original edition: Meeting of acts of the President and the Government of the Russian Federation. 01.18.1993, 
No. 3. P. 182. Edition of 12.01.1995; access from the legal database “ConsultantPlus” (18.09.2018).

128 Order of the President of the RF of 08.09.1994 No. 458-rp “On the procedure in accordance with which copies 
of official texts of international treaties are certified by the federal executive bodies” // SZ RF. 09.12.1994. No. 
20. P. 2269.
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3633,129 Presidential Decree of 12.07.2012 No. 970 “On the official publication of 

temporarily applied international treaties of the Russian Federation”.130

The basic principles of domestic law. As a legal basis for the application of the 

norms of international treaties within the legal system of Russia, it is also necessary 

to mention the basic principles of domestic law, in particular, the principles of 

arbitration proceedings, such as: the principle of legality, a combination of sole and 

collective consideration of cases, publicity of court proceedings, discretion, adversary 

proceedings, equality of the parties, a combination of oral and written language, 

immediacy.

All these principles are a natural continuation of the principles of international 

law, previously laid by us in the international legal framework of application.

Legal positions of the highest judicial bodies of the Russian Federation. For the 

purposes of this study, we consider it necessary to single out among other domestic 

legal grounds for the application of the norms of international treaties one more 

specific to legal proceedings: leading explanations and recommendations of the 

highest judicial instances. This basis has a significant advantage over others - it is 

designed to be more operational than the publication of regulations.

The decisions of the Supreme Court of the Russian Federation and the Supreme 

Commercial Court of the Russian Federation that has ceased its activities (the main 

legal positions of which are reflected in its decisions continue to operate) reflect 

many important provisions that play a significant role in ensuring the proper 

application of international treaty rules by arbitration courts.

These decisions dealt with both general and specific issues of the application of 

international treaties.

A significant role in determining the general legal basis and procedure for the 

interpretation and application of the substantive and procedural rules of international 

129 Letter of the Ministry of Foreign Affairs of the Russian Federation of 11.17.1994 No. 3633 // Access from the 
legal database “ConsultantPlus” (17.09.2018).

130 Presidential Decree dated 12.07.2012 No. 970 “On the official publication of temporarily applied international 
treaties of the Russian Federation” // Official Internet portal of legal information, URL: http://www.pravo.gov.ru 
(application date 18.09.2018); SZ of the RF. 16.07.2012. No. 29. P. 4069.
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treaties was performed at one time by the Supreme Commercial Court of the Russian 

Federation.

Thus, the Plenum of the Supreme Commercial Court of the Russian Federation 

on June 11, 1999 adopted the widely known Resolution No. 11 “On the effect of 

international treaties of the Russian Federation in relation to the issues of the 

commercial process”, which has not lost its significance at the present time. In this 

resolution, the Supreme Commercial Court of the Russian Federation clarified the 

principles of interpretation of international treaties of Russia to lower arbitration 

courts on the relationship between bilateral and multilateral international treaties; on 

the procedure for the official publication of international treaties; on the ratio of 

international treaties and the APC of the RF on the competence of commercial courts; 

on payment of state duty when applying to the court; on the procedure for sending 

instructions of commercial courts to commit certain legal proceedings in foreign 

states; procedural deadlines; about legalization; on establishing the status of a foreign 

person participating in the commercial process; on the execution of instructions of the 

courts of a foreign state and the execution of a court order of an commercial court in 

a court of a foreign state.

In this Resolution, the Supreme Commercial Court of the Russian Federation to 

substantiate and confirm its legal positions turned to the content of a number of 

international treaties of Russia: the Vienna Convention on the Law of International 

Treaties, 1969; European Convention on International Commercial Arbitration, 1961; 

Convention abolishing the requirements for the legalization of foreign official 

documents, 1961; Convention on Legal Assistance and Legal Relations in Civil, 

Family and Criminal Cases, 1993; Agreement on the Resolution of Disputes Related 

to the Implementation of Economic Activities, 1992; The agreement on the size of 

the state duty and the procedure for its collection when considering economic 

disputes between business entities of different states, 1993.

However, the aforementioned resolution of 1999 “On the effect of international 

treaties of the Russian Federation in relation to issues of the arbitration process” was 

amended by the Supreme Court of the Russian Federation in 2017. According to 
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paragraph 53 of the Resolution of the Plenum of the Supreme Court of the Russian 

Federation of 27.06.2017 No. 23 “On consideration by commercial courts of cases on 

economic disputes arising from relations complicated by a foreign element”,131 in 

connection with the adoption of this Resolution, par. 1 of point. 1, par. 1 of point 3, 

points 5 - 7, 16 - 6.1999 were not considered to be 

applicable.

The Resolution No. 23, as follows from its preamble, for the purpose of 

resolving disputes complicated by a foreign element, clarified the institutions of 

justice, which are “a necessary condition for a fair justice”: about the competence of 

arbitration courts of Russia to resolve such disputes, about the legal status of 

participants in the process, about the procedure for considering cases,132 on applicable 

law. The provisions excluded from Resolution No. 8 are reflected in a more common 

form in the new decision, conceptually the approaches have not changed, the 

explanations are now more widespread and more systematically set forth, for 

example, it can be argued about the mechanism of legal assistance, about sending

judicial notices about the appointed hearing: key international treaties in this field are 

listed with a brief description of their principles of procedure.

Important for the activities of arbitration courts is the Resolution of the Plenum 

of the Supreme Court of the Russian Federation of 10.10.2003 No. 5 “On the 

application by courts of general jurisdiction of generally accepted principles and 

norms of international law and international treaties of the Russian Federation”. Even 

before the consolidation of the highest judicial instances, the explanatory information 

in the Resolution, despite the fact that they were addressed to the courts of general 

jurisdiction, found application in the practice of commercial courts, which fit into the 

131 The Resolution of the Plenum of Supreme Court of the RF dated 27.06.2017 No. 23 “Concerning consideration 
of cases by Commercial Courts on the economic disputes, arising from the relations with complications due to a 
foreign element” // Rossiyskaya Gazeta, No. 144, 04.07.2017.

132 T.N. Neshataeva relates to the international civil process questions the jurisdiction of disputes with a foreign 
element, the procedure for establishing the content of a foreign law, the procedure for executing court orders, 
etc., stating that they are resolved in Russia also by arbitration courts // Neshataeva T.N., Pavlova N.V., 
Strazhenetsky V.V, Sharamova G.I., Shebanova N.A. Commentary to the Resolution of the Plenum of the 
Supreme Arbitration Court of the Russian Federation dated 11.06.1999 No. 8 “ On the effect of international 
treaties of the Russian Federation in relation to issues of the arbitration process” // Bulletin of the Supreme 
Arbitration Court of the Russian Federation, 1999. No. 8. Access from the legal database “ConsultantPlus” 
(17.09.2018).
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principle of the unity of the judicial system and did not contradict the principle of 

legality of decisions taken.

In addition, the higher courts of Russia worked out common legal positions, 

which they reflected in joint decisions. So, for example, in a joint Resolution of 

Plenums of the Supreme Court of the Russian Federation and the Supreme 

Commercial Court of the Russian Federation dated 04.12.2000 33/44 “On some 

issues of the practice of resolving disputes related to the circulation of bills” attention 

of the courts to the fact that when considering disputes related to the circulation of 

bills of exchange, they should take into account, in addition to domestic regulations, 

the international obligations of the Russian Federation arising from its participation in 

the Convention establishing the Uniform Law on the Bill of Exchange and 

Promissory Notes, and the Convention to resolve some conflicts of laws on transfer 

and promissory notes (Geneva, 07.06.1930).133

With the consolidation of higher courts, the functions of summarizing judicial 

practice, interpretation and clarification are concentrated in the Supreme Court of the 

Russian Federation and are reflected in the resolutions of the Plenum and in reviews 

of judicial practice.

As noted V.F. Yakovlev, among the acts of interpretation of the norms of law, 

the explanations given in the resolutions of the Plenum of the Supreme Court of the 

Russian Federation have the greatest legal weight, since they have a constitutional 

basis in the form of the norms of art. 126 of the Constitution, as well as being adopted 

by the full complement of judges of the highest court on the basis of generalization of 

the practice of all lower courts and after careful study, taking into account positions 

and representatives of science.134

Separately, it is necessary to single out reviews of the judicial practice of 

resolution by courts of certain categories of cases. This form of activity of the highest 

court allows for the prompt, purposeful and detailed identification and even 

133 The Resolution of Plenums of the Supreme Court of the Russian Federation and the Supreme Commercial 

related to the circulation of bills” // Access from the legal database “ConsultantPlus” (17.09.2018).
134 Yakovlev V.F. Rule of law: questions of formation // Access from the legal database “ConsultantPlus” 

(17.09.2018).
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elimination of possible non-compliant national and international law conclusions of 

the courts. In particular, a significant amount and substantial significance can be 

noted, emphasizing the remaining problems in the field under study, the review of the 

practice of resolving disputes related to the protection of foreign investors by the 

courts, approved by the Presidium of the Supreme Court of the RF on 12.07.2017.135

Information letters sent by higher courts to lower courts are also important. So, 

for example, the information letter of the Supreme Commercial Court of the Russian 

Federation dated 20.12.1999 No. C1-7/SMP-1341 “On the main provisions applied 

by the European Court of Human Rights in protecting property rights and the right to 

justice” draws the attention of lower courts of Russia to the fact that with Russia's 

accession to the jurisdiction of the European Court of Human Rights, Russian judicial 

mechanisms for monitoring compliance with the property rights of participants in 

economic transactions in the Russian Federation received support in the form of 

international judicial control. This means that the competence of commercial courts 

for the consideration of property disputes and the European Court of Justice for the 

consideration of complaints of violation of property rights are interrelated.

The link is based on the need to solve a single task of international and 

domestic legal proceedings - the protection of property rights of individuals with 

proper public order, which follows from Article 6 of the European Convention,

Article 1 of Protocol 1 to this Convention».136

To one of the domestic legal grounds for the application of the norms of 

international treaties in arbitration proceedings, it is necessary to include such a 

category as legal awareness. We believe that the individual legal awareness of the 

judge, the inner conviction that forms in each case the result of the dispute resolution, 

the basis of the decision made on the case, in modern conditions are a significant 

driving factor for the progressive development of the practice of applying the norms 

of international treaties of the Russian Federation by the commercial courts of Russia.

135 The Review of the practice of resolving disputes related to the protection of foreign investors by the courts, 
approved by the Presidium of the Supreme Court of the Russian Federation on 12.07.2017 // Access from the 
legal database “ConsultantPlus” (17.09.2018).

136 URL: http://sudbiblioteka.ru/as/text1/vassud_big_3620.htm (application date 28.05.2018).
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In the aggregate, the domestic legal framework for the application of 

international treaties of the Russian Federation should be aimed at stricter and more 

precise formulation and consolidation of the rules for such application.

The analysis of the law enforcement practice of the commercial courts of 

Russia shows that the root cause of problems in the application of the norms of 

international treaties of the Russian Federation are the existing gaps in the domestic 

legal grounds for such use, as well as contradictions (collisions), which will be 

discussed in the next paragraph.
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CHAPTER THREE

STATUS AND PROBLEMS OF APPLICATION OF THE NORMS OF 

INTERNATIONAL TREATIES 

IN RUSSIAN COMMERCIAL PROCEEDINGS

3.1. The problems of application of procedural and material norms of 

international treaties by Russian commercial courts

In the beginning of 2000s, in the course of the analysis of the Commercial 

Procedural Code of the Russian Federation, accepted in 2002, there was an opinion 

stated in literature that “in the modern Commercial Procedural legislation … the 

executor of law is mainly focused on the exercise of the national procedural rights even 

in cases of proceedings with foreign elements".137 Currently, the situation has changed. 

Following the statutory regulations in the Commercial Procedural law and the directives 

of supreme judicial authorities, the Commercial Courts of Russia started to actively 

participate in the process of exercising not only the norms of foreign law, but also the 

material and procedural rules, contained in the international treaties of the Russian 

Federation, which is confirmed by the such application during the recent years.

Commercial Procedural law contains direct regulation of the legislative body in 

regards to the norms of the procedural law about the application of international norms.

According to item 3, Article 3 of APC of the RF, if the international treaty of the 

RF defines other rules of proceedings than the rules, stipulated in the legislation of the 

RF regarding the proceedings in Commercial Courts, the rules of the international treaty 

shall be applied. 

According to item 4 of Article 13 of APC of the RF, if the international treaty of 

the RF defines the rules other than the rules, stipulated in the law, the Commercial 

Court shall apply the rules of the international treaty. 

In regards to this regulation, immediately after the adoption of the new 

procedural code, there had been expressed doubts on the matter of its precise and 

comprehensive nature. However, by means of the norm’s complex interpretation it has 

137 Ignatenko G.V., Fedorov I.V. Commercial Procedural Code of the Russian Federation in the international and legal 
sense: achievements and omissions // Journal of Russian law. M., 2003. No. 7. P. 27 
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been defined that "it refers to …… not the rules of proceedings, but the substantive 

regulations, defining the statutory content of the relevant subject of regulation"138 .

Such issue did not appear in the practice of the application of APC of the RF 

during the passed period. The title itself of the Article 13 – “Normative legal acts, 

applied at the trial” and the inclusion of the international treaties into the list of the 

indicated acts, clearly defines its content and allows to make the only reasonable 

conclusion regarding the interaction of the material regulations of the national and 

international law at the regulation of the specific disputable legal relations.

At the law enforcement, Russian Commercial Courts may follow the rules 

contained in international treaties of the RF to settle the procedural matters in the course 

of trial and to settle the material issues, i.e. on the merits of the dispute.

It is also reflected in the doctrine. For example, I.I. Lukashuk notes that “the 

court applies the norms, incorporated in the national law, but not [the international law] 

itself, it does it in the order, foreseen by the law of its state”139.

Such statement may lead to at least two conclusions: firstly, the national 

authorities of law enforcement may apply only the norms of international treaties, 

included in the legal system of the state140; secondly, the procedural matters are settled 

exclusively on the basis of the national law of the Court. 

Some authors also put out the thesis that “the Court, investigating the economic 

disputes with the participation of foreign persons, acts within the national procedural 

legislation”.141

The Commercial Courts practice is evidence to the contrary. 

Firstly, according to Article 13 of APC of the RF, in a case of necessity the 

Commercial Court applies namely the international treaty rules towards the investigated 

economic dispute. Certainly, only the norms of the international treaties, duly 

incorporated into the legal system of the country should be applied. However, as it has 

138 Lbid. 20-21 pp.
139 Lukashuk I.I. International Law in the Courts of States. P. 103.
140 As regards to this regulation, our somewhat different position is represented in Chapter One of the present 

investigation.
141 Efremov L. On the application of international treaties on mutual legal assistance in the work of commercial courts // 

- 103.
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already been noted, such norms do not forfeit their international legal status and the 

necessity to observe the corresponding order of application in relation to them.

Secondly, in particular cases at the settlement of procedural matters the national 

court must follow the very norms of international treaties of the RF, and not the national 

procedural law. For instance, such situation may occur due to the differences in 

procedural settlement of the specific matter or the inability of the interstate procedural 

rule  to foresee the current development of case consideration.142

The reasoning of our position in regards to this matter may be supported by the 

explanations of Plenum of Supreme Court of the RF, represented in item 2 of the 

Resolution as on 27.06.2017 No. 23 “Concerning consideration of cases by Commercial 

Courts on the economic disputes, arising from the relations with complications due to a 

foreign element”: if the international treaty of the Russian Federation sets other rules of 

proceedings than the rules, foreseen by the legislation of the Russian Federation as 

regards to the court proceedings in Commercial Courts of the Russian Federation, the 

rules of the international treaty shall be applied (part 3 of Article 3 of APC of the RF, 

part 4 of Article 13 of APC of the RF); applying the rules of the court proceedings, 

defined by the norms of international treaties, the Commercial Court determines the 

functioning of these rules in time and extent, according to the chapter 2 of part 3 of 

Vienna Convention on the Law of Treaties.

These clarifications describe in particular the procedural norms of international 

treaties within Commercial Court proceedings, which shall be applied if their legal 

regulation differs from the legal regulation of the norms of the Commercial Court 

proceedings in Russia. In other words, in the case of congruence in these legal 

regulations, the Commercial Court may apply only the norms of the national procedural 

legislation, which supposedly shall not be considered as mistake. The word 

combination “the rules of court proceedings” with the purpose to define the procedural 

norms, has been used repeatedly, which emphasizes namely the outlined understanding 

of this item. In its own turn, the substantive norms of international treaties shall be 

applied by the Commercial Courts even in case of congruence of the legal regulations.

142 We intend to illustrate these statements in the following paragraphs.
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Another important aspect of law enforcement practice of Commercial Courts is a 

complex nature of law enforcement acts (in relation to both - the substantive, as well as 

the procedural norms), despite sometimes a fairly brief and laconic summary of the 

reasons for judgement.

In this case the following statement, made by V.V. Gavrilov, may be considered 

as a disputable one. “Despite the fact that the norms of international treaties in the RF 

may create rights and duties of entities and persons, and may serve as a legal ground for 

law enforcement acts, it is hard to imagine in practice a situation, when the Russian 

court uses only the rules of some or other convention at delivering the judgment”143.

The author did not take into account the peculiarity of the court proceedings, 

laying in the close interaction of norms of substantive and procedural law, which shall 

be applied by the Court. As a result, there has aroused confusion of notions due to their 

generalization.

This problem requires a systematic and institutional understanding of the law 

enforcement act of the Commercial Court in Russia. 

Primarily, any law enforcement act is a product of the complex application of 

norms of substantive law. Secondly, any judicial act also combines the application of 

procedural norms with various purposes: it may be the norms on the estimation of the 

representative’s legal personality in the Commercial Court proceedings or on the 

interpretation of regulations of the applicable law together with the regulations of 

different normative acts to make a decision about the form of judicial act, the norms for 

procedural qualification of actions, performed by the party within the court session and 

the whole judicial court proceeding, also for the estimation of legal consequences of 

such actions, etc. Therefore, delivering any judicial act, the judge of the Commercial 

Court can not be limited to the application of one single national normative act.

At that, if the judicial act of the Commercial Court refers only to the regulations 

of APC of the RF, one should remember that the judge of the Commercial Court was 

governed by various standing orders at the very least while making a decision, and also 

143 Gavrilov V.V. Notion and interaction of the international and national legal systems. P. 191 
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by different subordinate acts or explanations of the highest courts. The similar applies to 

the norms of the substantive law.

In certain cases it may observed that the accepted judicial act contains the general 

normative act, the norms of which make the key conclusion on the dispute (matter). 

Such normative act may be in regards to the substantial and procedural aspect of the 

matters, settled by the Court. For instance, as indicated further, to leave a dispute which 

is beyond the jurisdiction of Commercial Court of RF unsettled, it is possible to follow 

Articles 20-21 of the Convention on Legal Assistance and Legal Relations in civil, 

family and criminal cases,1993144. At that, defining the procedural factors such as the 

order of opening and closing of court session, the collective character of consideration 

of appeal petition and other matters, the Commercial Court will be governed by the 

national procedural legislation.

Moreover, the judge’s decision, which forms the position on the considered 

dispute or matter, is a complex mental process that can not and shall not be fully set out 

in the judicial act due to the specific requirements to litigation documents and the lack 

of labor and time resources for making up one judicial act. 

The specific character of Commercial Court proceedings should also be 

considered, mainly the official representatives of subjects of commercial activity. 

Therefore, the legal assessment of certain legal matters (relating to the general theory of 

law and its functioning, etc.) may be omitted at the presentation of statement of reasons 

of the judicial act, as it should be known and obvious to the qualified lawyer. 

It shall not and does not influence the motivation of judicial acts of Commercial 

Courts of the RF. On the contrary, in the vast majority of cases, the judicial acts of 

Commercial Courts are notable for their precision, brevity, feasibility, consistency and 

the proper reflection of subject matter of the considered dispute in terms of the legal 

regulation.

144 The detailed information: The Resolution of the Thirteenth Commercial Appellate Court dated 13.08.2012 case 
-58029/2011. 



286
 

Let us refer to the regulatory base. The content requirements to law enforcement 

acts of the Commercial Courts of Russia are mainly indicated in Articles 170, 185, 271, 

289 of APC of the RF.

In terms of the present investigation, it follows from the analysis of these legal 

norms that:

Firstly. Item 3 of Article 170 of APC of the RF (“Content of decision”) foresees 

that the descriptive part of the decision shall contain the brief summary of the stated 

claims and objections, explanations, applications and solicitations of parties to the case. 

This legal norm does not specify that the decision shall contain the motivated result of 

consideration of such applications and solicitations of parties to the case. 

Such directive is also absent in Article 159 of APC of the RF (“Settlement of 

applications and solicitations of parties to the case by the Commercial Court”). 

However, such solicitations may include the solicitations as regards to the applying of 

norms of international treaties of the RF to disputable legal relations or to the 

performance of procedural actions, foreseen by the norms of international treaties.

Secondly. In the light of the specific features of every authority and types of 

judicial acts, it is stated that the statement of the reasons shall include the laws and other 

normative legal acts, followed by the Court at the decision making and the reasons due 

to which the Court did not enforce the laws and other normative legal acts, referred by 

the parties involved in the case (sub-item 3 of item 4 of Article 170, sub-item 6 of item 

1 of Article 185, sub-item 12 of item 2 of Article 271, sub-item 12 of item 2 of Article 

289 of APC of the RF). In the view of conclusions, made in the present work, the stated 

regulatory requirements are referred to the international treaties of the RF, since “other 

normative legal acts” are indicated as a general category, and are not relative to the 

system of national law. However, in our opinion, as of today such conclusions are 

soundly based on science and theory and require corresponding explanations from the 

supreme judicial authority for all Commercial Courts. 

It would be a good addition for this rule to indicate that if it comes to the 

normative legal act – the international treaty of the RF, the statement of reasons of the 

judicial act of the Commercial Court must contain the legal assessment of effect and 
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validity of such act. In other words, these rules should remain within the written 

statement of reasons in regards to the decision making on the dispute. 

Thirdly. In relation to the content of Ruling of the Presidium of the Supreme 

Court of the RF, the requirement to refer to other normative legal acts is totally absent, 

except the laws (item 8 of Article 308.12 of APC of the RF – the Ruling of the 

Presidium of the Supreme Court of RF should include, among others, “the reasons, due 

to which the Presidium of the Supreme Court of the Russian Federation has come to its 

conclusions, with reference to the laws followed by it at the decision making”). 

An analysis of this rule’s content gives a base to assume that the Presidium of the 

Supreme Court of the RF does not apply the norms of international treaties of the RF 

while considering the case in the exercise of supervisory powers. Obviously, that is not 

the case in a view of the grounds for such reconsideration, which includes, among 

others, “violation (by the appealed court rulings) of the rights and liberties of an 

individual and a citizen, guaranteed… by the international treaties of the RF”.

The wording of article 308.12 of APC of the RF requires corrections in regards to 

an enlarged list of sources of legal standards which shall be enforced at the case 

consideration in the exercise of supervisory powers.

The stated conclusions are not only of (and not mainly of) a theoretical character, 

but are of applicable nature as well. The point is that at Commercial Court proceedings 

“it may be considered a common situation that all courts of all types do not determine 

(in any case, do not note in their case decisions) the presence of legal terms for 

application of a specific [international] treaty”.145 However, precisely this practice may 

have a negative effect on the whole process of application of norms of international 

treaties of the RF by Commercial Courts. In such activity the details and general 

principles are equally important (observance of all interstate procedures of due 

inclusion of international treaties in the Russian legal system), also the uniformity 

(which may be achieved by the supreme judicial authority’s analysis of the reasons of 

145 Marochkin S.Y. Implementation of the norms of international law in the legal system of the Russian Federation: 
ten years after adoption of Constitution of the RF. P. 68
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application/non-application of international norms in specific areas of social relations of 

some or another sort).

In particular cases the Commercial Courts do not even take a close look at the 

raised objections, if they refer to the norms of international treaties. As an example, one 

may analyze the resolution of the Ninth Commercial Appellate Court dated 27.03.2013

-105107/12-79-1057.146 In this case, the dispute arose between a foreign 

company (claimant) and a Russian commercial firm (defendant) on the matter of 

payment for delivered goods. According to the Decision of Moscow Commercial Court 

dated 28.12. -105107/12-79-1057, the stated claims were denied. At 

that, the Court’s reasoning was that the claimant has not proved the existence of 

contractual relations between the parties and the fact of acceptance of goods by the 

defendant from the claimant, also that the action limitation period to protect the violated 

right has been failed by the claimant, as the defendant declared whereof.

Not pleaded with the announced decision, the claimant filed a complaint to the 

Court of appellate instance, in the pretext that the parties have had a concluded contract, 

the goods were delivered to the defendant; the Court unduly applied Articles 7, 196, 

199, 434, 438, 458, 1209, 1211, 1186 of Civil Code of the RF and did not apply 

Articles 7, 11, 12, 13, 31 of the Convention on Treaties for the International Sale of 

Goods, Articles 3, 20 of the Convention on the Limitation Period in the International 

Sale of Goods, pursuant thereto the Court unreasonably dismissed the suit.

The Commercial Court of Appeal explained the dismissal of appeal by the reason 

that the case papers confirm “the absence of contractual relations between the parties 

and the fact of the goods acceptance by the defendant at the disputable deliveries, the 

claimant did not prove the contrary”.147 As to the arguments of the complaint by the 

action limitation period with references to the norms of international treaties, the Court 

of Appeal was confined to the phrase which is disputable in essence and formulation: 

the Court of first instance “upon the defendant’s application has reasonably applied the 

action limitation period in accordance with the legislation of the RF (Articles 196, 199 

146 -105107/12-79-1057 // 
Access from the legal database “ConsultantPlus” (17.01.2018).

147 The Ruling -105107/12-79-1057 // Ibid. 
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of the Civil Code of RF), since the law of another state may not be applied in the 

absence of contractual relations in the considered case”. The point is that the claimant 

(pursuant to the same Ruling by the Court of Appeal) did not ask to apply the rules of a 

foreign law, he referred to the norms of an international law in support of his 

arguments. Moreover, the Court of Appeal did not provide an evaluation of the 

proposed norms (which are particularly listed in this very ruling) and did not indicate on 

what ground the absence of contractual relations excludes the application of norms of 

the international regulatory legal acts in this dispute. It appears that not only the absence 

of contractual relations, but the absence of evidences of legal relations between the 

parties as well could be a standalone ground to reject the claims. In regards to that, it 

appears that the Court did not consider necessary to assess the arguments on the 

improper application of legal standards in regards to the action limitation period.148 But 

this circumstance my not be taken as a basis of non-application of norms of 

international treaties at the case consideration, related to such norms.

Noteworthy, in this very case the applicant’s reference to the norm of 

international treaty could have been rejected in a much simpler way. Thus, the analysis 

of rules of the United Nations Convention on Treaties for the International Sale of 

Goods (1980) states, that it may be applied only towards the legal relations between the 

parties which have concluded the sales contract, the evidences of which are absent in 

the case (according to the content of judicial acts). In its turn, the Convention on the 

Limitation Period in the International Sale of Goods (1974) did not come into force in 

relation to our state, as it had not been ratified.

-92579/11-5-654) the Commercial Courts of Appeal and

Cassation did not find the grounds for application of the norms of international treaties, 

indicated above, due to the fact, that the parties interacted on the ground of suretyship, 

and not the purchase and sale agreement.149 As a matter of fact, such rejection of 

arguments in regards to the United Nations Convention on Treaties for the International 

Sale of Goods (1980) may be considered as correct. But the Commercial Courts did not 

148 This situation is disputable from the procedural standpoint, but it is insignificant to this investigation.
149 The Resolution of the Ninth Commercial Appellate Court dated 18.05.2012 -92579/11-5-654 //

Access from the legal database “ConsultantPlus” (17.09.2018).
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analyze the second normative act, which has never come into force in relation to the 

Russian Federation. “A concealment” of such circumstance, in our point of view, may 

be reasoned by the absence of general knowledge of this fact, or by the absence of some 

strictly defined criteria which should have been analyzed by the Court in regards to the 

international acts.

Such explanation of the Courts position proves the defects in the fundamental 

legal knowledges in regards to the procedures of international treaties norms application 

by the Russian Commercial Courts.

Based on that, we deem it appropriate to recommend the Commercial Courts to 

clearly and fully state in judicial acts the reasons of law enforcement processes as 

regards to the norms of international treaties of RF. It is worth noting that this case 

refers to both completed and unfinished law enforcement activities.150

Consequently, it is necessary to include an imperative element of the law 

enforcement acts - a motivated statement of grounds for application/non-application of 

the norms of international treaties to the considered dispute/case, if a reference to them 

arises during a trial. In this instance it comes to the norms of international treaties, 

aimed at the adjustment of substantive part of the dispute settlement.

In regards to the generally applied international treaties of the RF (double 

taxation treaties, contracts on legal assistance, etc.), such motivation should consist of 

identification of the date of treaty acceptance, the date of ratification or other expression 

of consent to make this act obligatory for Russia, the date of its entry into force under 

the international law, the date and the place of its official publication. These criteria are 

well enough to make a conclusion about the relevance/irrelevance of the governing 

effect of the normative legal act of international law towards the disputable legal 

relations (taking into account the subject of its legal regulation, the nature of disputed 

relations and the period of its initiation and development).

Considering the foregoing regulatory directions, the issue on inclusion of such 

element should be settled on a case by case basis with due consideration of the existing 

150 See paragraph 1.3 of the present investigation.
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legal regulation, or through its unification in regards to the different kinds of law 

enforcement acts.
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3.2. Procedural norms of international treaties in Russian Commercial Courts’ 

law enforcement

In particular cases the procedural matters within the Commercial Court 

proceedings in Russia are differently regulated by the international treaties of the RF 

and the procedural law, which leads to a necessity of a priority-oriented application of 

the norms of international treaties (in accordance with the legal proposition outlined in 

this work on the merits of the issue of the correlation between international and national 

law).

An additional argument in support of this position is also the official 

clarifications of the Plenum of the Supreme Court of the RF in item 2 of the Ruling 

dated 27.06.2017 No. 23, if whereunder the international treaty of the RF sets the rules 

of proceedings other than the rules foreseen by the legislation of the RF on the 

proceedings in Commercial Courts of the RF, the rules of the international treaty shall 

be applied (part 3 of Article 3 of APC of the RF, part 4 of Article 13 of APC of the RF); 

applying the rules of proceedings, established by the norms of international treaties, the 

Commercial Court defines the influence of these rules in due time and extent in 

accordance with chapter 2, part 3 of Vienna Convention 1969.

New and progressive is, for example, an explanation on the question of the 

priority of special international treaties (paragraph 4, paragraph 2 of the resolution of 

the Plenum of the Armed Forces of the Russian Federation No. 23).

It is also interesting innovation is the amount available to the Arbitration Court of 

the mechanisms associated with the establishment of a foreign person's legal status in 

the process. Commenting in 1999 the provisions of section VIII now no longer in force 

(“Establishing a foreign person's legal status, who participate in the arbitration process”) 

the resolution of the Supreme Arbitration Court of the Russian Federation, N.V. 

Pavlova rightly noted the importance of this process for the further consideration of the 

dispute, since on its basis a significant number of other important issues are resolved.

She also points out that «often when resolving a dispute in the Russian Federation, they 

try to establish the legal status of a foreign participant in accordance with Russian law. 
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With regard to foreign participants, this approach is erroneous».151 Offering guidance to 

law enforcement agencies, the Plenum of the Supreme Cout of RF in Resolution No. 23 

approached this issue in more detail than in Resolution No. 8. In particular, in addition 

to the general provisions on the applicable law, due to the conflict of laws rules on the 

nationality of the legal entity, arbitration courts were provided with a range of possible 

instruments for confirming the legal status of such entities, for example, information 

posted on the Internet, posted on the official websites of authorized foreign bodies for 

registration of legal entities (paragraph 19 of the Resolution of the Plenum of the RF 

Supreme Council No. 23).

In the meantime, problem aspects remained uncovered. So p. 44 of the 

Resolution of the Plenum of the Supreme Cout of RF No. 23 gives a detailed 

explanation of the procedure for applying p. 2 of Art. 14 of the APC RF with regard to 

the question of establishing the content of the norms of foreign law, but there are no 

recommendations: how to establish the actual content of the norms of international law 

- the corresponding procedure is missing in both the regulatory legal acts and the acts of 

generalization and harmonization of judicial practice.

Certain clarifications within this act contradict one another. Looks up the 

inconformity in regards to the interpretation of the legal procedural regulation by the 

norms of national and international law upon availability of the prorogation agreement.

As we have already noted, the Agreement on dispute settlement procedure related 

to the economic activity (1992) is of the utmost importance to the member states of the 

CIS. The Convention on legal assistance and legal relations in civil, family and criminal

cases (1993), made between all CIS countries (hereinafter referred to as “Minsk 

Convention, 1933”), is just as important.152

The mentioned international treaties of the RF regulate not only the procedure for 

exercising the legal assistance, but also the considerable number of procedural matters 

to the courts of the member states.

151 Neshataeva T.N., Pavlova N.V., Strazhenetsky V.V, Sharamova G.I., Shebanova N.A. Op. cit.
152 The Convention came into force the Russian Federation on 10.12.1994.
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Article 21 of Minsk Convention, 1933 foresees that the courts of the Contracting 

Parties may also consider cases in situations, if the written agreement of the Parties is 

available in regards to the submission of the dispute to these courts. At that, the 

exclusive competence arising from item 3 of Article 20 and other established rules, as 

well as from the interstate legislation of the State-party, cannot be amended by the 

Agreement of the Parties. If there is an agreement on the submission of the dispute, the 

court shall terminate the proceedings on the defendant's application.

Item 2 of Article 4 of the Agreement on the settlement of disputes dated 1922 

stipulates that in the presence of the written agreement of the parties to submit the 

dispute to the competent court of the Commonwealth State, the court of another 

Commonwealth State shall terminate the proceedings upon the defendant's application, 

if such application had ben submitted before the decision on the case had been made.

The international treaties settle the situation almost identically, when for 

whatever reason the dispute case between the parties of the prorogation agreement is 

submitted to the national court, unauthorized by the prorogation agreement thereto. In 

such cases the unauthorized court should terminate the proceeding in case. 

Item 7 of Resolution of the Plenum of the Supreme Commercial Court of the 

Russian Federation No. 8 dated 11.06.1999 (before its cessation of its force and effect 

since 27.06.2017),153 represented an official explanation in regards to the application of 

this norm of international law by the Russian Commercial Courts, according to which, 

in the presence of the prorogation agreement on submission of the dispute to the 

competent court of a foreign state, the Commercial Court of the Russian Federation 

shall terminate the proceedings between the same parties, on the same subject and on 

the same grounds, submitted to it according to the rules of general jurisdiction.

Art. 150 of the Commercial Procedural Code of the Russian Federation does not 

directly indicate the necessity to terminate the proceedings in case of submission of the 

153 According to item 53 of the resolution of the Plenum of the Supreme Court of the RF dated 27.06.2017 No. 23, 
in connection with the adoption of this Ruling, the first paragraph of item 1, the first paragraph of item 3, items 
5-7, 16-32 of the resolution of the Plenum of the Supreme Commercial Court of the RF dated 11.06.1999 No. 8 
"On the operation of the international treaties of the Russian Federation with regard to the Commercial Court 
proceedings" have been recognized as not applicable.
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dispute to the court of another state, which may lead to procedural uncertainty on this 

matter and possible mistakes of the enforcer. 

As explained in the ruling of the Constitutional Court of the RF dated 15.01.2009 

No. 144-O-P, "according to rules of Articles 270, 288 and 304 of APC of the Russian 

Federation in interrelation with part 4 of Article 39 of this Code in the system of legal 

regulation, the Courts of Appeal, Cassation and supervisory instances are obliged to 

cancel the decision of the Commercial Court of first instance at the consideration of 

case with the violated jurisdiction rules, and to submit this case to the Commercial 

Court with the corresponding jurisdiction".154

The stated position of the Constitutional Court of RF may treat the judicial 

consideration of the claim with the violated jurisdiction rules as a judicial consideration 

by unauthorized bench of judges that implies the unconditional reversal of a court ruling 

and the obligation of the Court of Appeal and Cassation to submit the claim for 

consideration to the jurisdiction, defined by the applicable legislation. 

However, the indicated norms of the Russian legislation may be applied only in 

relation to the interaction of Commercial Courts of the national legal system. 

In case of a dispute between the economic entities of different states (for 

example, CIS countries), the stated norms shall not be applied, as they create a 

contradiction to the norms of international law, reflected in the existing international 

treaties on legal assistance. As to the interaction of states that have not settled their 

relations in this area with an international treaty, such norms may contradict to the 

general principles of international law. In particular, it may affect such fundamental 

principles as the principle of the sovereign equality of states and respect for the rights of 

sovereignty, the legal equality of states, mutual respect and the faithful implementation 

of the incurred international obligations.

The dispute case, admitted by the Commercial Court of RF in its jurisdiction, 

with the prorogation agreement according to which such dispute is under the 

154 The Ruling of the Constitutional Court of RF dated 15.01.2009 No. 144-O-P "On the complaint of the Human 
Rights Commissioner for the Russian Federation as regards to the violation of constitutional rights of the citizen 
Halimbekova Shamala Sharabutdinovna with the rules of part 4 of Article 39, Articles 270, 288 and 304 of the 
Commercial Procedural Code of the Russian Federation" // Access from the legal database “ConsultantPlus”
(17.09.2018).
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competence of Commercial court of another state, shall not be submitted by jurisdiction 

with the determination of competent authority in this case. In relation to such case, the 

formerly stated norms of international treaties directly stipulate that the proceeding 

should be terminated with the indication of the corresponding reasons and its lack of 

jurisdiction in the system of Commercial Courts of the RF.

Such conclusion could also be made with reference to item 2 of the Ruling of the 

Plenum of Supreme Court of the RF dated 27.06.2017 No. 23, proclaiming the priority 

of norms of international treaties in a case, when they regulate the procedural matters in 

a different way compared to the Russian legislation.

However, item 11 of this Ruling of the Plenum contains the explanation, 

completely opposite to its legal consequences. According to it, in the context of Article 

252 of APC of the RF, in the presence of the prorogation agreement on the submission 

of the dispute to the competent court of a foreign state, the Commercial Court of the 

Russian Federation shall leave the legal claim unconsidered, if any of the parties, no 

later than the day of submission of its first statement of case to the Commercial Court of 

first instance, raises an objection on this ground as regards to the case consideration in 

the Commercial Court of the Russian Federation, except the cases, when the 

Commercial Court finds the prorogation agreement invalid and ineffective, that it can 

not be accomplished and does not exclude the competence of Commercial Courts of the 

Russian Federation (part 5 of Article 3, item 5 of part 1 of Article 148 of APC of the 

RF). The indicated rules shall be applied irrespective of whether the case in dispute 

between the parties of the prorogation agreement is under the jurisdiction of a foreign 

court.

The field of legal regulation of Article 252 of APC of the RF is adjacent to the 

matters of case consideration by the Commercial Court with the violated jurisdiction 

rules in the presence of the prorogation agreement, but not similar to it. 

Item 1 of Article 252 of APC of the RF stipulates that the Commercial Court 

leaves the claim unconsidered according to Chapter 17 of this Code, if the dispute case 

between the same persons, on the same subject and on the same grounds is considered 

in the jurisdiction of a foreign court, with a condition that such case consideration does 
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not apply to the exclusive competence of the Commercial Court in the Russian 

Federation in accordance with Article 248 of this Code. Item 2 of this Article foresees 

that the Commercial Court in the Russian Federation may terminate the proceedings 

according to Chapter 18 of this Code, if there is a final and binding decision, made by 

the foreign court in regards to the dispute case between the same persons, on the same 

subject and on the same grounds, with a condition that such case consideration does not 

apply to the exclusive competence of the Commercial Court in the Russian Federation 

or the indicated decision shall not be recognized and enforced in accordance with 

Article 244.

In other words, this refers to the situations, when there is a determination of 

actual coincidence of ground and subject of the claim, considered by national courts of 

different states. Moreover, the cases, indicated in this article, will represent the 

appropriate variants of actions of a Russian Commercial Court irrespective to the 

effective prorogation agreement and the competent court under its conditions.

The situation when the Commercial Court accepts the legal claim, violating the 

jurisdiction rules of the prorogation agreement, holds other factual grounds and 

represents other legal circumstance with independent legal consequences, in given case 

– the procedural ones. 

APC of the RF duly distinguishes the situation within the frames of the national 

jurisdiction:

- if there is a dispute case between the same persons, on the same subject and on 

the same grounds in the jurisdiction of the Commercial Court, the Court of general 

jurisdiction, the Commercial Court leaves the legal claim unconsidered, if it determines 

such circumstances after the listing for trial (item 1 part 1 Article 148 of APC of the 

RF);

-if during the case viewing, the court found that the case was accepted with 

violations of the jurisdiction rules, the Commercial Court submits the case to another 

Commercial Court of the same level (item 3 part 2 Article 39 of APC of the RF).

This can be explained very easily. If the dispute is not yet settled by another 

court, there is a hypothetical probability that such dispute will not be settled, and 
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leaving the claim without consideration allows the applicant to apply with a similar 

claim once more to defend his rights and legitimate interests. If the dispute has already 

been settled by another court, it leaves no reason for even a hypothetical probability of 

the repeated claim submission with similar requirements of the applicant.

What possible right for a judicial protection on similar requirements may be 

discussed, while the Commercial Court of the Russian Federation is not competent in 

general to consider this dispute in a view of the agreed consent of the parties to the 

dispute consideration by the court of another state? It is obvious that in case of the 

changed circumstances, and in particular, in case of a hypothetical change of the will of 

the parties, there would arise other grounds of claims, which would allow to accept and 

consider the claims even at the termination of proceedings due to the presence of the 

prorogation agreement.

Item 11 of the Ruling of the Plenum of Supreme Court of the RF dated 

27.06.2017 No. 13 does not correspond to the context of international treaties with the 

participation of Russia.

Item 18 of the Ruling of the Plenum of Supreme Court of the RF dated 

27.06.2017 No. 13 provides an explanation that in relation to a part 1 of Article 148 of 

APC of the RF, the participation of a foreign person in the court proceedings and the 

absence of objections on his part concerning the competence of the Commercial Court 

of the Russian Federation before the first statement on the dispute confirm his will for 

consideration of the dispute by the specified Court and entail the loss of the right to 

refer to the lack of competence of this court (the rule of loss of the right to objection) 

(part 5 of Article 3 of APC of the RF).155 As specified further: "Such procedural 

conduct of the defendant in the court of first Instance does not provide grounds for 

155 Part 5 of Article 3 of APC of RF also comes under notice, it refers to the analogy of a right and analogy of a 
law, as the matter remains unsettled, what analogy in this case is used for the possibility of application of the 
rule on the loss of right to objection, the so-called estoppel (estoppel – venire contra factum proprium). At that, 
the concept of loss of the right to objection is not elaborated in the Russian law enforcement practice and its 
unappealing introduction on such a significant level (even not on a level of doctrine) may arise and will arise a 
lot of questions. Several matters remain unsettled, whether the absence of objections to the competence of the 
Court may be considered as a tacit conclusion of a new prorogation agreement by the parties, whether this 
agreement may be drawn up in such a form, depending on either such institution corresponds to the context of 
international treaties, etc.
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termination of proceedings in accordance with item 1 of part 1 of Article 150 of APC of 

the RF".

In case of opposite procedural conduct of the defendant, i.e. if he duly declares 

the existence of the prorogation agreement, the Commercial Court shall be considered 

to have been provided with "the grounds for termination of the proceedings in 

accordance with item 1 of part 1 of Article 150 of APC of the RF", in contradiction to 

item 11 of this Ruling.

One may cite the situation, described below as an example of forced but highly 

controversial resolution of the procedural issue on the jurisdiction of a particular 

dispute. This situation occurred prior to the adoption of the clarifications in June 2017, 

but at the moment of case consideration by the Commercial Courts, its resolution was 

also questionable.

The Russian Commercial Organization (the claimant) appealed to the 

Commercial Court of St. Petersburg and the Leningrad Region with a claim to the 

Republican Unitary Enterprise of the Republic of Belarus (the defendant) on the debt 

recovery resulted from the improper performance of obligations by the latter in the 

frames of a subcontract. Item 7.1 of this subcontract (taking into account the protocol of 

disagreements) stipulated that all disputes, disagreements or requirements of the parties 

under this Contract shall be settled in the Commercial (Economic) court at the 

defendant's location in accordance with the legislation of the defendant's country. The 

defendant in this dispute was represented by an enterprise of the Republic of Belarus, 

which corresponds to the jurisdiction of this dispute to the Commercial (Economic) 

Court of the Republic of Belarus at the location of the enterprise (the defendant).

Meanwhile, due to the absence of any objections of the defendant, whose 

representative was absent in the session of the Court of first instance, the Commercial 

Court of St. Petersburg and the Leningrad Region has considered the claims and on 

11.05.2012 it decided on their partial settlement.156

156 The Decision of the Arbitration Court of the St. Petersburg and the Leningrad Region dated 05.11.2012 in case 
number A56-58029/2011 // Official website Electronic Justice. URL: 
http://kad.arbitr.ru/PdfDocument/8f74a66b-c50c-4046-b2e3-1041b787ffdb/A56-58029-
2011_20120502_Reshenie.pdf (application date 18.09.2018).



300
 

The appeal of the defendant contained objections related to the lack of 

jurisdiction of this case to the Commercial Courts of the Russian Federation with 

reference to the indicated prorogation agreement of the parties. These objections were 

accepted by the Commercial Court of Appeal, pursuant thereto according to the Ruling 

of the Thirteenth Commercial Court of Appeal dated 13.08.2012, the decision of the 

Commercial Court of St. Petersburg and Leningrad Region dated 11.05.2012 was 

recalled, the case was submitted for reconsideration to the Economic Court of Gomel 

Region of the Republic of Belarus.157

In support of its Ruling, the Commercial Court of Appeal referred to the above 

mentioned position of the Constitutional Court of the RF with regard to the case 

consideration by the Court in violation of the jurisdiction rules.

In this case, the Ruling of the Court of Appeal was declared contrary to the 

applicable norm of the international treaty, directly requiring the unauthorized court of 

the Convention State to terminate the proceedings. 

In the frames of mechanism of the legal assistance and legal relations in civil 

actions (in this particular case), such procedure as case submission according to the 

jurisdiction to the Court of the competent state does not exist. Obviously, the absence of 

such mechanism is specified by the unique features of the legal system in each of the 

contracting states and by the lack of the need to unify the separate norms on the 

acceptance of civil disputes by the courts, on the procedure of supplying evidences, the 

stages of proceedings and many other procedural actions. 

This option of issue settlement implicitly indirectly covers the principle of the 

sovereign equality of member states of Minsk Convention of 1933, which excludes the 

possibility of the judicial authority of one state to provide the public authority 

(represented by a particular Economic Court) of another state with legally significant 

regulations (to consider the specific civil dispute with certain subject matters and certain 

Economic Court, taking into account the right of the parties for the judicial proceedings 

within a reasonable time). At that, item 4 of Article 39 of APC of the RF stipulates that 

157 The Resolution of the Thirteenth Commercial Court of Appeal dated 13.08.2012, case No. A56-58029/2011 // 
Official website of E-justice. URL: http://kad.arbitr.ru/PdfDocument/68d7419b-cdfc-4e15-a260-e7763155adf9/A56-
58029-2011_20120813_Postanovlenie%20apelljacionnoj%20instancii.pdf (application date 12.06.2016).
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the court, to which the case is submitted by jurisdiction, is obliged to accept the case 

and consider it. It remains unclear how this obligation should be enforced in the 

reviewed case. It is obvious, that this matter has not been not taken into consideration 

by the Commercial Court of Appeal when making the relevant decision.

Inadmissibility of mixture of legal assistance mechanism and the settlement of 

the issue of crossing jurisdictional judicial authorities of various states was reflected in

the explanations given in paragraph 2 of item 50 of the resolution of the Plenum of 

Supreme Court of the RF dated 27.06.2017 No. 23, according to which the enforcement 

of interim measures (as well as the initiation of proceedings on the application of a 

foreign court in favor of any private person) is not included in the scope of mutual legal 

assistance and may not be carried out in the manner of its rendering by a court of one 

state on the basis of order of the Court of another state.

The stated it is possible to interpret as an attempt at keeping the priority of norms 

of international treaties in procedural matters to minimize the influence of international 

law on the law enforcement activity.

It is worth to mention the progressive nature of this Ruling, as it contains a 

significant number of institutional and terminological innovations, such as already 

mentioned estoppel, the prorogation and derogation agreement, the rules of interrelation 

of general and specific international treaties, the procedure for settlement of a disputable 

matter with jurisdiction in tort liabilities with the use of flexible connecting factors, the 

procedure and grounds for the application of certain theories to determine the personal 

law of the legal entity, the establishment of procedural capacity of the legal person in 

the Commercial Court proceedings, the issues of proper notification of legal entities on 

proceedings in the Commercial Court, including the presence of a representative or a 

representative office in the territory of the Russian Federation, the matters of 

interrelation of legal assistance institutions and the interaction of judicial institutions of 

different states, etc. Moreover, there has been made some important comments in 

relation to certain international treaties of the Russian Federation, which are a subject to 

application at the consideration of specific procedural issues by the Commercial Courts, 

their legal status and scope of application is defined, such comments on the part of the 
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supreme judicial authority may significantly simplify the enforcement process in this 

field.

The fundamental thesis that international treaties of the Russian Federation are a 

subject to an application at the settlement of procedural issues by Commercial Courts 

not only at contradiction to its norms and rules of the Russian legislation, but also when 

such norms complement each other, as in case of determination of the procedural 

capacity of the legal entity or the procedure of notification of the participants of the 

process who are located outside of Russia, in conjunction with the determination of the 

grounds for the extension of the procedural terms of case consideration - has not been 

properly reflected in the Resolution, but it may be clearly traced in its essence (in 

contrast to the resolution of the Plenum of the Supreme Arbitration Court of the RF 

dated 06.11.1999 No. 8). It makes sense to introduce such explanations should in order 

to attract attention of the judicial community. 
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3.3. Substantive norms of international treaties in Russian commercial courts’ law 

enforcement

In the course of the proceedings, the Commercial Courts may face a complicated 

situation where the international legal regulation intervenes in the already existing 

national legal regulation. An extraordinary difficulty in such situation might cause the 

intersection of private and public interests. Exactly that happened, for example, due to 

the conclusion of significant number of international treaties on the matter of double 

taxation exclusion.

The Resolution of the Presidium of the Supreme Commercial Court of the RF 

dated 15.11.2011 No. 8654/11, case No. A27-7455/2010158 is a good showcase in this 

matter, as well as the subsequent judicial acts of Commercial Courts with references to 

it, for example, case No. A46-24377/2012.159

The mentioned Resolution of the supreme judicial authority proposed a 

controversial interpretation of the norms of international treaties in terms of determining 

their interrelation with the national tax legislation of Russia.

The judicial acts on the case No. A27-7455/2010 foresee that the Commercial 

Courts of the three instances (first, Appeal and Cassation instances), by recognizing the 

debt of joint stock company (the claimant) as controllable, altogether reasonably 

considered that the norms of the international treaties regulating the taxation of the 

participants of loan transactions shall prevail in the considered case.160

Having considered the norms of the Agreement on avoidance of double taxation 

with respect to taxes on income and capital, concluded between the Russian Federation 

and the Swiss Confederation on 15.11.1995,161 and the Agreement on avoidance of 

double taxation with respect to taxes on income and capital, concluded between the 

158 The Resolution of the Presidium of the Supreme Commercial Court of RF dated 15.11.2011 No. 8654/11, case No. 
-

159 -
24377/2012, in the system "Electronic justice". URL: http://kad.arbitr.ru/Card/e3fbeb5e-be35-44b7-b141-
308598348f81 (application date 18.09.2018).

160 One may get acquainted with the judicial acts of four instances of Commercial Courts of RF on case No. A27-
7455/2010 in the system "Electronic justice". URL: http://kad.arbitr.ru/Card/04154295-3f19-4e9b-9d24-
fdd4a274cac7 (application date 18.09.2018).

161 Agreement on avoidance of double taxation with respect to taxes on income and capital, concluded between the 
Russian Federation and the Swiss Confederation on 15.11.1995 // Collection of Russian legislation. 09.06.1997, No. 
23. Art. 2666.
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Government of the Russian Federation and the Government of the Republic of Cyprus 

on 05.12.1998162 (identical according to contents, hereinafter referred to as the 

"Agreements"), the Commercial Courts of first, Appeal and Cassation instances came to 

the conclusion that the taxation of the company, including the settlement of issues 

related to the peculiarities of its expenses in determining the taxable profit, should be 

carried out with consideration of requirements of these Agreements.163

Meanwhile, the Presidium of Supreme Commercial Court of the RF revised this 

case in order of supervision, abolished these judicial acts, as it had found that the 

conclusions made by the courts of three instances contradict to the existing tax 

legislation. According to the standpoint of the Presidium, Article 7 of the Tax Code of 

the RF stipulates that international treaties, in particular the treaties to avoid the double 

taxation agreements shall be applied in cases where the national legislation contradicts 

to the international legal acts and establishes other legal regulation for tax issues of the 

contracting states. The Presidium indicated that Article 24 of aforesaid agreements is 

widely interpreted by the courts, it practically excludes the application of item 2 of 

Article 269 of Tax Code of the RF, allowing for interests on the controlled debt.164

The considered Resolution No. 8654/11 gives the following interpretation of 

Article 24 related to the agreements for avoiding double taxation: "These articles are 

aimed at eliminating discrimination at the taxation of nationals of one contracting state 

in another one, including the guarantee of equal conditions of taxation, these articles do 

not exclude the establishment of special taxation rules on the level of the national 

legislation of the contracting states as a means to minimize the taxation. Among these 

rules, there is also item 2 of Article 269 of the Tax Code of the RF, imposing 

restrictions for taxpayers – Russian organizations – when they allow for the interests on 

debt obligations to the companies, which dominate in various forms in the taxpayer's 

162 Agreement on avoidance of double taxation with respect to taxes on income and capital, concluded between the 
Government of the Russian Federation and the Government of the Republic of Cyprus on 05.12.1998 // Collection 
of Russian legislation. 13.09.1999. No. 37, Article 4447.

163 The Decision of the Commercial Court of the Kemerovo region dated 12.08.2010 on the case No. A27-7455/2010, 
the Resolution of the Seventh Commercial Court of Appeal dated 01.11.2010 on the case No. A27-7455/2010, the 
Decision of the Federal Commercial Court of the West Siberian District dated 11.03.2011 on the case No. A27-
7455/2010. URL: http://kad.arbitr.ru/Card/04154295-3f19-4e9b-9d24-fdd4a274cac7 (application date 12.06.2016).

164 The Resolution of the Presidium of the Supreme Commercial Court of RF dated 15.11.2011 No. 8654/11, case No. 
-7455/2010.
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activity – the Russian organization. This restriction on interest accounting is introduced 

in case of presence of a Russian company having a high share of debt, the affiliation of 

the borrower and the lender, who represents not only a foreign company, but the 

Russian company affiliated with the foreign company as well, the absence of the fact of 

repayment of the debt obligation. These features correspond to the notion "associated 

enterprises" in respect of which Article 9 of Agreements dated 15.11.1995 and 

05.12.1998 imposes the special procedure of taxation of profit, received by such 

enterprises, due to the specific commercial and financial relations between them".

In support of its position, the Presidium of the Supreme Court of the RF also 

referred to the official comment of the Organization for Economic Cooperation and 

Development as regards to the Model Convention on the avoidance of double taxation, 

which is "a framework document, establishing the general principles and approaches to 

the elimination of double taxation".165

As a result, the Presidium had concluded that Articles 9 of aforementioned 

agreements not only allow, but also indicate the necessity to apply the norms of the 

national legislation on controlled debt, in this relation item 3 of Article 24 of the 

agreements, providing the certain guarantees to residents of the contracting states in 

regards to the deductions in determining the taxable profit, do not cover the residents 

with features of associated enterprise, as directly stated in this norm. Whereby, 

according to the Presidium of the Supreme Court of the RF, item 4 of Article 24 of the 

agreements means that each and every Russian organization, covered by item 2 of 

Article 269 of the Civil Code of the RF, shall follow the procedure, established by 

aforementioned rules of the Code, which only imposes for the Russian taxpayers an 

additional condition which must be observed to deduct interests without the appropriate 

restrictions. 

165 It is noteworthy that, for example, the letters of the Ministry of Finance of the RF contain such statements that 
currently Russia is not a member of the OECD, but in an official interpretation, contained in the comments to the 
Model of OECD agreement, is binding due to the principle of the identical interpretation of the double taxation 
treaty with OECD member states // See: letters of the Ministry of Finance of the RF dated 19.08.2013 No. 03-08-
05/33673 and dated 16.08.2013 No. 03-01-18/33520 // Access from the legal database “ConsultantPlus”
(17.09.2018).
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The Presidium has stated that the rules of item 2 of Article 269 of the civil Code 

of the RF are aimed at counteracting of abuses in tax relations and they can not be 

considered as discriminatory against Russian organizations with a large foreign capital 

if they have a controlled debt to a foreign organization.

The Supreme Commercial Court of the RF at a difficult choice between private 

and public interests in the process of interrelated interpretation of the rules of norms of 

the national legislation of RF and the international legal acts, stated that the national 

public interest shall prevail the priority application of norms of the international law. 

It’s worth to note that tin regards to he cases, previously considered by the Commercial 

Courts with quite opposite conclusions, the Supreme Commercial Court of the RF has 

not applied the retroactive effect of such interpretation and has left in force the relevant 

decisions, for example, on the case No. A46-10363 /2010166 (Decision on the refusal to 

submit the case to the Presidium of the Supreme Commercial Court of the RF No. 

13698/11 dated 02.03.2012167).

The stated situation additionally witnesses the versatility, significance and 

complexity of unified approach to improve the law enforcement process in terms of 

interaction between the national and international legal acts.

In some situations, for example, a certain number of states may make a decision 

to regulate the specific legal relations between them and between the subjects of their 

legal systems only on the international level in a unified manner. They conclude an 

international treaty, and the national legislation aimed at the settlement of this scope of 

legal relations ceases to be effective in each of the member states. This happened with 

the Customs Code of the Russian Federation,168 which became ineffective (in its main 

part) since 29.12.2010, after the Decision of the Interstate Council of the Eurasian 

Economic Community adopted the Customs Code of the Customs Union by a decision 

166 One may get acquainted with the judicial acts of four instances of Commercial Courts of RF, -
10363/2010, in the system "Electronic justice". URL: http://kad.arbitr.ru/Card/8cbd8ece-6bbc-4f40-8a32-
e55bf35d6ad2 (application date 18.09.2018).

167 The Ruling of the Supreme Commercial Court of RF on the refusal to submit the case to the Presidium of the 
Supreme Commercial Court of RF No. 13698/11 dated 02.03.2012. URL: 
http://kad.arbitr.ru/PdfDocument/5f271789-4fb4-4256-9367-4b385eefb3ef/A46-10363-
2010_20120302_Opredelenie.pdf (application date 18.09.2018).

168 The Customs Code of the Russian Federation dated 28.05.2003 No. 61-FZ // Collection of legislation of RF. 
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of No. 17 dated 27.11.2009.169 After that Customs Regulation on the territory of Russia 

is carried out in accordance with the Federal Law No. 311-FL dated 27.11.2010. "On 

customs regulation in the Russian Federation".170

The Customs Code of the Customs Union is an international treaty of a regional 

nature. It is a normative legal act of public international law, which is subject to the 

direct application by the state authorities of the RF. In addition to the regulation of 

interstate relations, its norms apply to the rights and obligations of individuals and legal 

entities entering into customs relations. Its application is related not only to passing of 

the customs control by citizens and to the customs registration of goods at crossing of 

borders of the member states of the Customs Union, but to the subsequent control by 

the authorized bodies for the correctness of the corresponding procedures, as well as the 

settlement of economic disputes arising in this regard.

The application of norms of the Customs Code of the Customs Union and 

accompanying international documents has become controversial on the territory of the 

Russian Federation.

The already mentioned case of the citizen I.D. Ushakov is a good demonstrative 

model in this regard, during transfer of goods for his personal use to the territory of the 

Russian Federation on 10.07.2010, he paid customs duty and tax in the amount 

determined by the Customs authority in accordance with the requirements of the 

Customs Code of the RF and the Regulations on the application of common rates of 

customs duties, taxes on goods transferred across the customs border of the Russian 

Federation by individuals for personal use. However, at a later stage, the customs 

authority demanded I.D. Ushakov to pay arrears on customs payments and penalty for 

payment delay (the sum has exceeded the paid one by more than 30 times). This 

demand was satisfied by the decision of justice of the peace, which remained 

unchanged in the definition of the District Court.171

169 Customs Code of the Custom Union, 2009 // Collection of legislation of RF. 13.12.2010 No. 50. Article 6615.
170 Federal Law dated 27.11.2010 No. 311-FZ "On customs regulation in the Russian Federation" // Collection of 

legislation of the RF. 29.11.2010, No. 48. Art. 6252.
171 The analysis of case of the citizen I.D. Ushakov is given on the basis of the narrative part of the Decision of the 

Constitutional Court of the RF dated 27.03.2012 No. 8-P, the reference to which is further presented. The situation 
may be considered by courts of general jurisdiction in respect to the Commercial Court proceedings for two reasons. 
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At charging the obligation to pay additional payments and the application of the 

sanction for the delay of its execution, the law enforcement authorities relied upon the 

international treaty, introduced into force 10 days before (since 01.07.2010) as

temporarily applied international treaty the Agreement between the Government of the 

RF, the Government of the Republic of Belarus and the Government of the Republic of 

Kazakhstan dated 18.06.2010 "On the procedure for the movement by individuals of 

goods for personal use across the customs border of the customs union and the 

commission of customs operations associated with their release", providing the higher 

rates of customs payments established by. Despite the fact that the indicated Agreement 

was not officially published until the consideration of the dispute, the law enforcement 

authorities did not find any obstacles to its application as regards to the customs legal 

relations, which took place on 10.07.2010 (Russian Federation ratified it by the Federal 

Law No. 60-FZ only on 05.04.2011).

Citizen I.D. Ushakov challenged in the Constitutional Court on the 

constitutionality of the situation of item 1 of Art. 23 of the Federal Law "On 

international treaties of the RF". According to it, an international treaty or a part of the 

treaty before its entry into force may be temporarily applied in the Russian Federation, 

if it is stipulated in the contract or if it was agreed with the parties to the treaty. I.D.

Ushakov associated the violation of his constitutional rights with the application of the 

disputed legal rule in his case on the recovery of arrears and penalties for customs 

payments.

The Constitutional Court of the RF in the Resolution No. 8-P dated 27.03.2012 

came to the conclusions, including the observance of the principle of conscientious 

fulfillment of the international obligations by the Russian Federation. The statement of 

reasons in this Resolution foresees that Art. 23(1) of the FZ "On international treaties of 

the Russian Federation" does not contradict to the Constitution of the Russian 

Firstly, currently the Supreme Court of the Russian Federation is the supreme judicial authority for Commercial 
Courts and Courts of general jurisdiction, which defines the unified criteria and the approaches to solve the tasks of 
court procedure at the generalization of practice of bodies of these judicial systems. Secondly, the Customs Code of 
the Customs Union and the international normative legal acts, adopted as its continuation, regulate not only crossing 
of the customs border of the RF by individuals, but the transfer of goods across such border. In this regard, the 
activity of legal entities and individual entrepreneurs in case of a disputable situation, will refer to the field of 
jurisdiction of Commercial Courts.
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Federation, as according to its constitutional and legal meaning in the system of 

applicable statutory regulation, it does not provides for the temporary application of the 

international treaty of the RF (or a part of the international treaty) in the Russian 

Federation, which affects the rights, freedoms and obligations of a person and a citizen, 

and establishes the rules other than those provided by the law, without its official 

publication.

In addition, the Constitutional Court held that the temporarily applicable by 

Russian Federation international treaties which affect the rights, freedoms and 

obligations of a person and a citizen and establish the rules other than those stipulated 

by the law, shall be subject to the official publication in the order provided by Art. 30

(1,2) of this Federal Law for the international treaties of the RF entered into force, or in 

the order stipulated by Art. 3(3) and of Art. 4(1) of the FZ "On the procedure of 

publication and entry into force of federal constitutional laws, federal laws, acts of the 

Chambers of the Federal Assembly" for the international treaties ratified by the Federal 

Assembly.

The recognition of Art. 23(1) of the FZ "On international treaties of the RF", not 

contradicting to the Constitution of the Russian Federation in its constitutional and legal 

interpretation, contained in this Decision, does not put in doubt the obligation of the 

Russian Federation to comply with the generally recognized principle of international 

law "pacta sunt servanda" in the interstate relations (Articles 26 and 27 of the Vienna 

Convention on the Law of Treaties) and according to the general rule, it can not justify 

the failure of the Russian Federation to comply with the obligations arising from the 

international treaties, temporarily applied to the relations with other member states, in 

the absence of the interstate official publication of such treaties.

According to the decision of Transbaikal regional court dated 05.06.2012 on the 

case No. 33-1653-2012, the claim of the citizen I.D. Ushakov on the review of new 

circumstances of the cassational ruling as regards to the debt recovery of customs 
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payments was satisfied with reference to the aforementioned decision of the 

Constitutional Court of RF No. 8-P.172

This case has revealed a special character of the international treaty obligations of 

the state and the process of their implementation with the participation of national law 

enforcement authorities (both tax authorities and court instances at the dispute 

consideration). Moreover, the problematic aspects of this case have theoretical 

problems in the law, which were underlined and analyzed by V.S. Ivanenko in the 

course of justification of reference of international treaties to the normative legal acts.173

According to the current doctrine of interrelation of international and national 

substantive regulation of legal relations, covered by the jurisdiction of Commercial 

Courts, it is possible to define the legal guidelines for the enforcement practice of 

Commercial Courts. 

Certainly, it is paramount to the Commercial Court to determine the existence of 

the norms of international treaties of the RF, aimed at the regulation of controversial 

legal relations. It is necessary to verify the entry into force of the international treaty in 

general under the rules of an international law and, in particular, for our state. Then it is 

necessary to verify the compliance of the treaty with the interstate procedures that 

enable the regulation of the disputable legal relations. First of all, such procedures 

should include the official publication of the international treaty of the RF.

Further lines of actions depend on the established practice on the basis of 

conclusions of the supreme judicial authority. In particular, at the interpretation of the 

norms of international treaties, the Commercial Court should determine the nature of 

the legal regulation in regards to the norms of international treaties and how it relates to 

the legal regulation of norms of national law in this field. 

There may be two options. 

First: the legal regulation of norms of international law is has an additional 

character to the regulation of norms of national law. Which means that the goals, 

objectives and general principles which regulate the norms of different legal systems are 

172 The Decision of Transbaikal regional court dated 05.06.2012 on the case No. 33-1653-2012 // Access from the 
legal database “ConsultantPlus” (17.09.2018).

173 The detailed information: Ivanenko V.S. International treaties of Russia as normative legal acts. Pp. 26-51.
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congruent. In such case, the norms of international treaties should be applied in 

conjunction with the norms of a national law, enhancing and specifying each other. 

A second option: the legal regulation of the norms of international law is 

exclusive to the regulation of the norms of national law. In such case, the objectives 

and/or tasks of this regulation, the means and methods of influencing the public 

relations may not coincide. Then, the international treaty of the RF should be applied in 

virtue of its primacy in the field of law enforcement.

Guided by the principle of benevolence to the international law and the need to 

respect the balance of public and private interests in the national legal system, the 

Commercial Court should in each case strive for such interpretation of international and 

national law, which may ensure their mutual reinforcing nature, i.e. the preferential 

development of the first option of interrelated legal regulation.
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3.4. Problems of application of international treaties by courts depending on their 

type and legal status

In modern international law it is accepted to classify international treaties by 

several features: by a quantitative composition – bilateral and multilateral treaties; by an 

object – political, economic, social treaties, etc., by subjects – interstate agreements and 

treaties concluded between states and international organizations or between 

international organizations. Another classifications are also possible. 

However, the international law does not classify international treaties by 

authority acting on behalf of a state at their conclusion. Such state of affairs may be 

justified, since the state, as a sovereign entity, is free to assign its authorities to represent 

it in the international relations on its behalf. It is not possible to define in advance the 

authorized bodies/officials for all participants of such relations. Besides, the state is free 

to define the domestic organizational procedures for the enforcement of the 

international treaty. This is due to the fact that the state acts on the public international 

arena as a single entity with its own separate and indivisible will, represented by its 

authorities and officials.

But this does not deprive the state of the right to determine who is entitled to 

participate in the international contractual relations on its behalf. Thus, according to part 

2 of Article 3 of the Federal law "On international treaties of the Russian Federation", 

international treaties shall be concluded on three levels on behalf of: the Russian 

Federation (interstate agreements), Government (intergovernmental agreements), 

federal executive bodies or authorized organizations (treaties of interdepartmental 

nature). 

This has also found a reflection in the legal science. States that the Russian legal 

system includes three types of international treaties: interstate, intergovernmental and 

interdepartmental. Thereby, there is a clause that these three types of international 

treaties "are interstate treaties, i.e., international treaties of a state as a subject of 

international law, which itself is responsible for its fulfillment".174

174 See, for example: Morozov A.N. Implementation of international treaties in the Russian Federation: legal grounds 
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The Russian legislation proposes the legal consequences, corresponding to this 

classification (legal force of the contract, the procedure of its introduction to the legal 

system and its fulfillment, the interaction of its norms with the norms of national law). 

The existence of the practical interest in clarifying this issue may be confirmed 

by the following. 

Item 8 of the Ruling of the Plenum of the Supreme Court of the RF dated 

10.10.2003 No. 5 clarifies that the rules of the international treaty, the consent to which 

had been approved in a form of the Federal Law, have a priority in the application of 

laws; the rules of the international treaty of the RF, the consent to which had not been 

approved in the form of the Federal Law, have priority in the application of the 

substatutory normative acts, issued by the state authority, which concluded this treaty.

In practice, the Commercial Courts, using this classification, make contradictory 

and sometimes incorrect conclusions regarding the norms, which are due to be 

applied.175

Some scientists, sometimes making the conclusions, which contradict the basic 

logic,176 do not analyze the matter, whether there are any international legal grounds for 

the above-indicated explanations of the supreme judicial authority and the legislative 

consolidation of such classification of international treaties of the RF in our state.

There has even been made an unjustifiable attempt to introduce a controversial 

(from a point of an international law) classification of international treaties to the 

international legal relations of a regional nature: "... within the frames of the Interstate 

Association, for example, EurAsEC, it makes sense to develop and adopt a document, 

175 Such contradictory conclusions regarding the official publication of the international treaties of the RF and their 
application or non-application to disputable legal relations are made in regards to the cases of Commercial Courts, 
for example, No. A71-2758/2014 and A65-5254/2013, we will turn to their theory in the course of further 
presentation.

176 For example, sub-item "a" of item 1 of Article 15 of the Federal Law "On international Treaties of the Russian 
Federation" talks in favor of three-tiered classification of international treaties of the RF, depending on the level of 
the state authority, which expressed its consent to its obligation on behalf of the state // Tiunov O.I., Kashirkina 
A.A.,
this item is a logical continuation within this law, as it defines the volume of international treaties which are subjects 
to ratification. Thus, this item is the result (legal consequence) of an earlier wrongly formulated representation of 
another norm of the Law dated 1995.
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devoted to the hierarchy of international treaties concluded at different levels (interstate, 

intergovernmental and interdepartmental) within the Association".177

However, the authors of such proposal did not take into an account that such 

document on the hierarchy can significantly break the stability of international 

contractual relations, it essentially contradicts to the general principles of international 

law. The international legal system does not qualify the state authorities of specific 

countries as the subjects of law. The subjects of an international law are the sovereign 

states. The theory of assignment allows to define the activities of the main actors of 

international law the activities, carried out by their authorities and officials. Thus, one 

and the same subject of international legal relations, acting on behalf of its public 

authorities of various levels, can not and should not give effect to the concluded 

international treaties in that context.

Creating a system of public authorities is a sovereign function of each state. Such 

system of public authorities can not and should not be united for all states of the world 

community. In such situation, it is not possible to establish a single unified classification 

of international treaties in the international legal system.

As it was rightly emphasized by B.L. Zimnenko, "the international law assumes 

that an international treaty may be concluded exclusively by a subject of an 

international law. Neither the Government, nor the Ministry, nor a department, or any 

other governmental body and/or public authority have the right to conclude 

international treaties on their own behalf. In this regard, the presented... classification... 

is illogical as it does not fully comply with the generally recognized norms of an 

international law, applicable in the law of international treaties".178 At the same time, 

the author notes that the indicated "Law could specify the list of persons and state 

authorities, having an opportunity to participate in the conclusion of international 

treaties on behalf of the Russian Federation, not subdividing the international 

treaties".179

177 Ibid. P. 94.
178 Zimnenko B.L. The international law and the legal system of the Russian Federation / Course of lectures: general 

179 Zimnenko B.L. Op. cit. P. 277.
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The scientist's assumption is justified and makes sense. Even taking into account 

the freedom granted to each state by an international law for determining the order and

means of fulfillment of international treaty obligations, it should be understood that the 

international treaties are the sources of an international law and their characteristics, 

assumingly including also the classification, are defined in the international legal 

system. Interstate legal system should accept and apply the given sources of law in the 

final and completed version; it should not interfere with its qualitative characteristics. 

At the same time, the state acts as a subject of law through its bodies and through 

its officials. The system and structure of the state authorities and officials is built in such 

a way that each link is responsible for a certain range of issues. Such organization 

optimally provides the sustainable lawmaking, law enforcement and other legal and 

related processes in the legal system. 

The integration processes of modern society increasingly lead the states to 

collaboration not only in the international field, but to the coordinated settlement of specific 

domestic issues. It has already been noted in the literature, that "the subject of regulation of 

international law can not be considered only as the matters relating exclusively to the 

territory or to the jurisdiction of states, it becomes increasingly involved in the regulation 

and settlement of the specific problems in modern society".180 According to V.V. Gavrilov, 

"nowadays, the states are forced to jointly solve not only international problems, but the 

tasks that were considered purely internal just yesterday".181

It is not always the presence of a foreign element in a disputed legal relationship 

makes it necessary to refer the arbitration court to the norms of international treaty, 

especially when it comes to the substantive aspects of the law, for example, the institution

of human rights. Note that the scope of possible use of clarifications of the resolution of the 

Plenum of the Supreme Court of the RF dated 06.27.2017 No. 23 in this sense is much 

narrower, and the resolution of the Plenum of the Supreme Court of the RF dated 

10.10.2003 No. 5 can not always promptly help in practical issues.

180 Shaw M.N.P. International Law. Third Edition. Cambridge, 1991. P. 57.
181 Gavrilov V.V. Notion and interaction of the international and national legal systems // Vladivostok, 2005. P.75.



316
 

In the course of time, international treaties cover a growing range of issues and areas 

of activity of both international and national law. Naturally, the participation of each state 

in the creation of international treaty norms and in giving them legal force (i.e. in the 

process of conclusion of international treaties) should be ensured by the authorized bodies. 

This way, the best coordinated interaction is achieved between the national and 

international legal systems.

It is most likely that this particular specialization is indicated by B.L. Zimnenko, 

proposing to reflect it in the Law "On international treaties of the Russian Federation". 

This will fully comply with the principle of conscientious performance of obligations 

by the state. The highly specialized body or an official has full information in regards to 

the field of public relation to be settled by the international treaty. 

Granting the special status or leveling of the governing effect of international 

treaty, depending on the level of the decision on its binding for the state, is 

unreasonable. 

In this case, from a legal standpoint, it is appropriate to distinguish the actual 

classification of types of international treaties of the RF and the details of which body 

acts on behalf of the state at the conclusion of the international treaty. In our opinion, 

the latter was pursued as a goal in part 2 of Article 3 of the Federal law "On 

international treaties of the Russian Federation". That is, this rule should be assessed as 

an indication that not only one representative body of the state may take part in the 

international treaty process, but it underlines the specialization of such participation.  

The broad interpretation of this statutory rule in a favor of formulating an additional 

classification of types of international treaties of the RF contradicts to the harmonized 

understanding of the interrelated issues of different legal systems. Any and every 

international treaty is an international treaty of the Russian Federation. 

In this regard, the position of M.G. Rosenberg should be noted, he assumes that 

the official explanations of classification of international treaties of the RF (decisions of 

the Plenums dated 31.10.1995 No. 8 and 10.10.2003 No. 5) "unduly restrict the 

requirements of the Constitution of the Russian Federation", while "the crucial 

importance should be given to whether the authority signing the international treaty was 
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responsible for its conclusion and whether the Russian legislation required the 

publication of the special law of the RF for its entry into force".182 Such position of the 

scientist seems to be the most correct.

The removal of contradictions will eliminate the separation of procedures of 

application of international treaties in Russia.

Item 1 of Article 46 of the Vienna Convention on the Law of Treaties (1969) 

stipulates that a state has no right to refer to the fact that its consent to be bound by the 

treaty was expressed in violation of some or other rule of its internal law, relating to the 

competence to conclude contracts, as to the grounds of invalidity of its consent, unless 

this violation was evident and did not cover the norm of its internal law of particular 

importance. 

This norm underlines the importance of the well-coordinated functioning of the 

national institutions, which organize the activity of public authorities to ensure the 

effective application of international treaty norms. 

182 Rosenberg M. Actual issues of the dispute resolution by the International Commercial Court at CCI // Economy 
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3.5. The issues of official publication the texts of international treaties of Russia as 

a problematic segment of their applicability

The modern Russian doctrine is based on the fact that international treaties in 

which the Russian Federation is a party operate under certain conditions, including  

those when the international treaty officially promulgates them.183

L.N. Galenskaja quite rightly notes, "that the contract, which is not brought to the 

attention of the direct executors, can not be executed by them".184

"The requirement of publication and promulgation of contracts, according to 

Lukashuk, stems from one of the most important principles of law... [-] as soon as the 

contract is directly applicable, it shall be published in the same way as the law. 

Otherwise, the court has no right to apply it".185

The problems related to the official publication of international treaties of the 

Russian Federation have already been raised by scholars. However, they remain 

relevant, as evidenced by the practice of applying the norms of international treaties by 

the Russian Commercial Courts.

For example, there remains uncertainty as to what official publication is and how 

it is different from making a legal document available to the public (promulgation);

publication in which source from the list of the proposed ones should be considered the 

date of official publication; whether the international treaty that is not officially 

published becomes part of the legal system of the Russian Federation, etc.

Before the legislative changes in official official publication that took place in 

2012, S.Y. Marochkin had drawn attention to the significant contradictions in this field. 

For example, two requirements were proposed: international treaties shall be published 

simultaneously with the law on ratification, and international treaties that have entered 

into force are subject to the official publication. "In fact," the author underlined, 

"Neither of those requirements is followed". The law on ratification of a specific treaty 

183 See the detailed information: Marochkin S.Y. Implementation of the norms of international Law in the Legal 
System of the Russian Federation: ten years after the Adoption of the Constitution of the RF. P.p. 71-72; Ibid. What 
international rules and treaties are to be applied by the courts. P. 44; par. 1,2 of the resolution of the Supreme court 
of the RF.

184 Galenskaja L.N. Application of the norms of international treaties in arbitration practice. P.p. 5-6.
185 Lukashuk I.I. International Law in the Courts of States. P.133.
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in the "Collection of legislation of the RF" is accompanied by the following 

explanation: the text of the agreement will be published after it has entered into force 

for the RF. In reality, though, it appears much later, even after the entry into force, 

despite the fact that the Treaty is already effective and giving rise to legal 

consequences".186

To date, the Constitution of the RF in part 3 article 15 contains only an indirect 

requirement to promulgate international treaties: "Any normative legal acts affecting the 

rights, freedoms and duties of a person and a citizen may not be applied if they are not 

published officially for the general public".

The Constitution of the RF is significantly supplemented by the federal law "On 

International Treaties of the RF", which directly links the immediate effect of the 

international treaties with the need for their official publication. This law in item 3 of 

Article 5 establishes that the provisions of the officially published international treaties 

in the RF, which do not require the publication of domestic normative acts for 

application, operate in the Russian Federation directly.

"It is generally accepted, as S.Y. Marachkin noted as early as in 1997, to consider 

that this constitutional provision [Part 3 Article 15 of the Constitution of the RF] fully 

extends to international treaties".187

But, as it turned out, not quite "generally". In 2012, the decision of the 

Constitutional Court of the Russian Federation in the case on verification of the 

constitutionality of item 1 of Article 23 of the Federal law "On International Contracts

of the Russian Federation", in connection with the complaint of citizen I.D. Ushakov188.

Among other things, the Resolution stipulates that the international treaties of the 

Russian Federation which have entered into force, including those affecting the rights, 

freedoms and legal duties of a person and a citizen, shall be subject to mandatory 

186 Marochkin S.Y. Legislative, doctrinal and practical development of the constitutional principle of the norms of 
international law in the Russian legal system//Application of international human rights treaties in the legal system 
of the Russian Federation: Scholarly conference proceedings. Yekaterinburg, 2003. P. 61.

187 The Constitution of the Russian Federation: Scholarly and practical commentary // ed. by B.N. Topornin, Y.M. 
Baturin, R.G. Orekhov. M., 1997. P.109.

188 -P "On the case of 
verification of the constitutionality of Article 23, item 1, of the Federal law "On International Treaties of the Russian 
Federation" in connection with the complaint of citizen I.D. Ushakov" // Access from the legal database 
“ConsultantPlus” (17.09.2018).
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official publication in the established procedure (on the basis of Part 3 of article 15 of 

the Constitution), without which they can not be considered as satisfying the principles 

of the legal state, the legal equality and legal certainty as necessary constitutional 

criteria for the protection of human and civil rights and freedoms in the territory of the 

Russian Federation. This conclusion has been made by the body of constitutional 

control on the basis of classifying international treaties as normative-legal acts.189

Perhaps, it is this decision (along with some theoretical insights) that led to the 

adoption of the changes in the Russian legislation on official publication.

-FZ (as 

amended on 12.03.2014) "On International Treaties of the RF", which regulates the 

procedure for the official publication of international treaties of the Russian Federation, 

shows, in particular, another duplication of the norm of this article classification of 

international treaties introduced by our legislators, which has been analyzed above, as 

well as legal consequences related to the procedure of official publication.

What else do we have in Russia's current legislation on this issue?

According to paragraph 3 of Article 3 of Federal Law "On the procedure for 

official publication and entry into force of federal constitutional laws, federal laws, acts 

of the Chambers of the Federal Assembly" (as amended by 25.12.2012), international 

treaties ratified by the Federal Assembly are promulgated in simultaneously with the 

federal laws on their ratification.190

Article 4 of this Law provides that the official publication of the Federal 

Constitutional law, federal law, Act of the Chamber of the Federal Assembly is 

considered to be the first publication of its full text in The Parliamentary Newspaper, 

The Rossyiskaya Gazeta, The Collection of Legislation of the Russian Federation or the 

189 However, in the controversy over this resolution (before its adoption), very opposing views were expressed. As 
noted by V.S. Ivanenko, "the official responses of the federal agencies and constitution and international law scholars" 
to the request of the Court and "the statements of representatives of federal agencies at the session of the 
Constitutional Court contained allegations that International treaties are not normative legal acts" // Ivanenko V.S. 
International treaties of Russia as normative legal acts // Russian Yearbook of International Law, 2013. SPb., 2014.  
P.30.

190 -FZ "On the Procedure of official publication and Entry into Force of Federal 
Constitutional Laws, Federal Laws, Acts of the Chambers of the Federal Assembly" (as amended by the Federal law 

-FZ) // Access from the legal database “ConsultantPlus” (17.09.2018); the original text of the 
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first placement (publication) on the Official Internet Portal of Legal Information 

(www.pravo.gov.ru). 

Although international treaties are not indicated in the listing of Article 4, it 

should be assumed that in conjunction with Article 3 these provisions formulate the 

normative content of the term " official publication ", including, in respect to such 

category of normative acts as international treaties.

In this case, the confusion with the sources of publication continues. Regarding 

the sources of official publication of the international treaties, the legal reference system  

still refers to the Decree of the President of the Russian Federation "On the Procedure 

for the official publication of International Treaties of the Russian Federation" in 

1993,191 item 1 of which stipulates that the International treaties that have entered into 

force for the Russian Federation (except inter-agency agreements) are subject to official 

publication in the monthly Bulletin for International Treaties and, where necessary, also 

in the newspaper Rossyiskie Vesti. In addition, the international treaties of the Russian 

Federation can be communicated to the public by other mass media and publishers.

The second item of the Decree refers to the authorized bodies for submission for 

official publication of the international treaties, namely, the Ministry of Foreign Affairs 

of the Russian Federation and, where necessary, together with the Ministry of External 

Economic Relations, the State Committee for Economic Cooperation with the CIS 

member States or other interested central bodies of the federal executive power.

At the same time, item 3 of this Decree foresees that the international treaties of 

the Russian Federation concluded on behalf of the ministries and other central bodies of 

the Federal executive power (interdepartmental treaties), are promulgated in the official 

editions of these bodies. 

However, this document contains neither clear procedure for official publication

and bringing to the public the information of the international treaties of the Russian 

Federation nor any terms for this procedure. The question of "whether official official 

191

publication of the International Treaties of the Russian Federation" // Access from the legal database 
“ConsultantPlus” (17.09.2018).
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publication of the international treaties is the responsibility of"192 the Ministry of 

Foreign Affairs of the Russian Federation has not been resolved yet.

There is no clear distinction between the notions of "official publication" and 

"promulgation". However, in practice, the confusion of these concepts may occur. 

It can be noted that: at the time of the adoption of the changes of the law, the 

Russian legislators did not fully take into account the theoretical insights of legal 

scholars. Thus, there are neither uniform terms for the official publication of the 

international treaties, nor a comprehensible list of subjects whose duties include the 

timely official publication of international treaties; there is no single and systematic list 

of the places for official publication.

This innovation can be considered as progressive because it recognizes the 

publication of the texts of treaties on an official website as official publication - such 

publication is obviously intended to be prompt. The analysis of the specified website193

shows the following:

The Internet portal has been working since 2005, the certificate of registration of 

the mass media was issued on 10.11.2011. The earliest publication of the international 

treaty on the portal dates back to 13.07.2012. As of 01.09.2015 (the date of the author's 

access), the total number of publications on the portal is 482. Based on these dates and 

figures only, two legitimate questions arise: can the publication prior to the amendments 

to the Federal Law dated 25.12.2012 (which provides for the recognition of the official 

status of such publication) be considered official; will the other international treaties be 

published on this website if they had already entered into force for the Russian 

Federation on the date of the recognition of the official publication. While the second 

question is less relevant for an executor of law enforcement, the first one is very 

important. 

We can try to answer the second question to a degree and examine one of the 

publications on the website. The Agreement on the Customs Value of Goods 

Transported through the Customs Border of the Customs Union of 25.01.2008, 

192 Dzhamaldinov S.A., Ivanenko V.S. The Issues of official publication of the international treaties in Russia // Legal 

193 Official Internet portal of legal information // URL: http://publication.pravo.gov.ru/ (application date 01.09.2015).
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publication number 0001201207130036, the date of publication: 13.07.2012 At the 

same time, it was noted in parentheses that it had entered into force on 06.07.2010 and 

had not been published before. That is, the Commercial Court of the Russian Federation 

may apply this Agreement for a dispute settlement only if the relevant legal 

relationships were created after 13.07.2012. Meanwhile, the Agreement had entered 

into force two years before this date and should have been not just promulgated, but 

officially brought not only to the individuals and legal entities, who could be engaged in 

the legal relations that are regulated by them, but also to various law enforcers 

(Customs authorities, courts, tax authorities, etc.).

There is another example. The Protocol to the Agreement between the 

Government of the Russian Federation and the European Community on the Financing 

and Implementation of the Border Cooperation Program "South-East Finland-Russia", 

signed on December 15 and 18, 2014, came into force 26.12.2014, publication number: 

0001201508110027, the date of publication: 11.08.2015. There is no indication of the 

existence or absence of any other official publication in regard to this document. Such 

case is not exceptional. That is, for a law enforcer, it stills remains unclear whether this 

website is a primary source of official publication and whether it is possible to apply the 

normative act before the date of its publication on this website.

A Russian law enforcer seems to need a certain transition period to learn how to 

use and apply this resource. Law developers or coordinators will need to promptly place 

relevant normative legal acts there and, possibly, add some explanatory references to 

the normative acts. For example, the website needs a section about the date of entry into 

force of the act, indicating the justification of this date, as well as a section devoted to 

the place and time of official publication of the act in other sources and similar data on 

the communication to the public by other mass media.194

The resolution of the Federal Commercial Court of the Northwest district of 

02.03.2009 in the -3138/2008 may be indicative in terms of legal 

194 It should be noted that as of January 2019 this source of official publication is the most expeditious of all 
presented.
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analysis of official publication of the international treaties.195 The dispute was based on 

the following: JSC "Russian Railways" (claimant) appealed to the Commercial Court of 

the Murmansk region claiming that JSC "Siberian Aluminum Company" (defendant) 

should pay the penalty for exceeding the wagon load capacity. The Decision of the 

Commercial Court of First Instance dated 31.10.2008 dismissed the claim. 

During the cassation appeal of the decision the claimant did not agree with the 

conclusion of the Court of First instance that the Agreement between the Government 

of the Russian Federation and the Government of the Republic of Finland on the 

International Direct Railway Traffic concluded on 16.04.1996 had not been published 

so far in accordance with the procedure established by law.196 He believed that the 

Court of First Instance "erroneously recognized the priority of the national legislation 

before the Agreement".197

In response to the cassation complaint, the defendant stated, in my opinion, a 

reasonable position that the Court of First Instance correctly admitted that, since in the 

1146 published only the Resolution of the Government of the Russian Federation dated 

ssian 

Federation and the Government of the Republic of Finland on the International Direct 

Railway Communication", and neither the Agreement itself nor the Conditions of 

carriage of passengers, freight and cargoes in the Russian-Finnish Direct Rail Traffic,

therefore, this agreement cannot be applied in the case of a disputed carriage.198

However, neither the Court of Cassation Instance (the decision of the Federal 

-

3138/2008) agreed with such position, nor the Court of First Instance after the re-

examination of the case (the resolution of the Commercial Court of the Murmansk 

195 -3138/2008 can be found on the official website Elektronnoe pravosudie (E-Justice). 
URL: http://kad.arbitr.ru/Card/5b1aaf1b-c00a-4c78-a310-c3ffbc536ed2 (application date 18.09.2018).

196 This document was not officially published and ceased to be effective from the date of entry into force of the 
Agreement between the Government of the Russian Federation and the Government of the Republic of Finland 
on direct international rail traffic from 28.04.2015.

197 The Resolution of the Federal Commercial Court of the Northwest district of 02.03.2009 
A42-3138/2008 // Access from the legal database “ConsultantPlus” (17.09.2018).

198 Ibid.



325
 

-3138/2008), nor the Supreme 

-

A42-3138/2008 to the Presidium of the Supreme 

Commercial Court).

In regard to this case, the Decision of the Federal Commercial Court of the 

Northwest district dated 02.03.2009 sets out sufficiently detailed reasons to apply the 

rules of the international agreement and its annex. The Court makes the following 

conclusions. This Agreement is intergovernmental by its nature. In accordance with the 

recommendations set forth in the Resolution of the Plenum of the Supreme Commercial 

Court of the Russian Federati

International Treaties of the Russian Federation in relation to the Issues of Arbitration", 

the commercial courts are advised to take into account that the international treaties of 

the Russian Federation concluded by the ministries and departments should be 

published in the official editions of these bodies. In addition, item 2 of the 

aforementioned Resolution states that the international treaties of the RF may be 

brought to the public by the other mass media and publishers (Resolution of the 

official 

publication of the International Treaties of the RF"). According to the Order of the 

Ministry of Transport of the Russian Federation (which is the successor to the Ministry 

of Rail Traffic of the RF abolished by the Resolution of the President dated 09.03.2004 

is the newspaper Transport Rossii (Transport of Russia) which does not have to be 

registered by the state authorities. The newspaper Transport Rossii published the 

announcement of the Ministry of Transport of the RF that the Conditions of Carriage 

became effective from 10.03.2007.

The court analyzed the case files and noted two facts: By telegram from 

-11582 JSC "RZD" brought the announcement of the Ministry of 

Transport of the RF to the public attention, including consignees, as well as notified that 

the Conditions of Carriage are published on the website of the Ministry; earlier the 

-5397 by JSC "RZD" informed consignees that the text 
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of the conditions of transportation in the territory of the Russian Federation is posted on 

the website of JSC "RZD" and on the website of Transinform.

The Court concludes that such procedure of publishing the information on the 

international treaties and agreements, in the implementation of which a federal body of 

executive power takes part, is foreseen by the Resolution of the Government of the 

Russian Federation dated 12.02.2003. "On Ensuring Access to the Information on the 

Activities of the Government of the Russian Federation and the Federal Executive 

Authorities" adopted in order to provide realization of the rights of citizens and 

organizations to access the information on the activities of the Government of the 

Russian Federation and the federal executive authorities. In accordance with the 

-FZ "On Information, 

Information Technologies and Information Protection", the Internet, in its turn, as a type 

of information and telecommunication networks, is a means of transmission of and 

access to information resources and therefore is considered to be a mass media.

As a result, the court concludes that the company as a professional participant in 

the transportation process and a receiver of cargo that is regularly transported in 

Russian-Finnish direct railway traffic, was supposed to obtain and study the information 

on the Conditions of Carriage's entry into force.

The reasoning part of judgment indicates that the court made the right conclusion 

that the Agreement under consideration between the Government of the Russian 

Federation and the Government of the Republic of Finland (as well as all its constituent 

parts, including the Conditions of Carriage) is an international treaty. As a normative 

legal act, this treaty is subject to official publication.

Such controversial situation would not have taken place at all if the Russian 

legislation did not have an unjustified hierarchy of the international treaties depending 

on the level of their signatory. But, in view of the existence of such provisions, the 

Commercial Court referred to the explanations by the Plenum of the Supreme 

Commercial Court of the RF according to which the international agreements 

concluded at the level of the ministries and departments are subject to official 

publication in official editions of these bodies. 
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However, the newspaper Transport Rossii published only an announcement on 

the Conditions of Carriage entering into force from a specific date. The publication of 

such announcement may not be the reason for the commencement of these Conditions 

because they were not officially published in this newspaper. Such announcement was 

just a repeat of the mistake of the ratification laws: when these laws were published it 

was said that the international treaty itself would be promulgated separately later.

The Commercial courts unreasonably substituted the idea of official publication

of normative acts is by the idea of access to information. While the first idea is intended 

to create a legal fact of the entry into force of a normative act in space and time and 

make it applicable by stakeholders by its publication in the official mass media, the 

second idea is intended only to notify the state authorities and to inform and familiarize 

the participants in legal relations with the normative acts in the most comprehensible 

form. In this regard, legal scholars expressed well-founded views on the ambiguity of 

the category "bringing to the public" and, in particular, that it is unreasonably confused 

with the notion of "official publication" on both levels: legislation and law 

implementation.199 Bringing to the public can be carried out along with publication in 

official editions, but not instead of it.

This position is also supported by the opinion of the Supreme Court of the 

-383, 

according to which, following item 1 of the Decree of the President of the RF "On the 

Procedure of official publication of the International Treaties of the Russian 

Federation", the first and second paragraphs define the procedure of official publication

of the international treaties of the RF and the editions in which such official publication

should be made. Consequently, the official publication of an international treaty of the 

RF in any other edition that is not mentioned in these paragraphs or in Article 30 of the 

Federal law "On International Treaties of the RF" expanding the list of official 

publications, is not considered official. Paragraph 3 of item 1 of the Resolution does not 

regulate the issues related to the official publication of the international treaties, but 

199 Dzhamaldinov S.A., Ivanenko V.S. Issues of official publication of the international treaties in Russia. P. 119; 
Marochkin S.Y., Lesin A.V. Once again about the question of whether unpublished international treaties are subject 
to application // Arbitration and Civil Court Proceedings. M., 2003. No. 1. P. 29.
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provides only the possibility of bringing them to the public by other media and 

publishers. The wording of this paragraph does not allow for such official publication of 

the international treaties to be official and results in relevant legal consequences; and 

does not cancel the requirement of their official publication in the editions defined for 

this purpose.200

Even though V.Y. Suvorova examines in detail the question when the 

international treaties of the Russian Federation are subject to execution and application, 

but she does not provide a substantive answer. However, the author notes that the 

commercial courts "do not always pay attention to treaty official publication", 

suggesting that "this is happening... because they do not consider it an obstacle to its 

application". At the same time V.Y. Suvorova rightly points out that "an international 

treaty that entered into force is subject to fair execution and application, and its timely 

official publication contributes to this".201

It is necessary to understand that the competence of judges about the current 

sources of law is very important. However, the awareness of individuals (legal and 

physical) about the rules of law that perpetuate rights, freedoms and legitimate interests 

are no less important. The presumption of such awareness depends on the state's 

compliance with its obligations to promulgate legal acts. But it is necessary to 

understand clearly that obtaining information and official publication are substantially 

different phenomena and only the latter one gives rise to legal consequences.

The current situation of uncertainty regarding the procedures of official 

publication of the normative legal acts on the territory of Russia gives rise, in our 

opinion, to serious legal consequences in terms of law application. For example, in 

some cases, the commercial courts make absolutely opposite conclusions about the 

applicability/non-applicability of the same international treaty.

200 -383 On refusal to 
satisfy the application to recognize as invalid the third item of clause 1 of the Resolution of the President of the 

the Russian Federation" // Access from the legal database “ConsultantPlus” (17.09.2018).
201 See the detailed information: Suvorova V.Y. At what point are the international treaties of the Russian Federation 

subject to enforcement and application? // Russian legal journa -151. 
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This is what happened with the European Agreement concerning 

the International Carriage of Dangerous Goods by Road in 1957 (ADR).202 Russia 

acceded to this Agreement by the Resolution of the Government of the Russian 

.203 In regard to ADR, the legal reference system 

Consultant Plus states that this document entered the force on 29.01.1968 and for the 

Russian Federation on 28.04.1994. However, such conclusion is made solely on the 

basis of Art. 7(2) of the 1957 Agreement itself, according to which in each country that 

accedes to it, this Agreement shall enter into force one month after the date of the 

deposit of the instrument of accession of the said country to the Secretary-General of 

the United Nations. Thus, legal vacuum can be observed: From the standpoint of the 

international legal system, this agreement entered into force for the Russian Federation 

and should be implemented in good faith, while from the standpoint of the national 

legal system, this Agreement is not applicable because it affects the rights and freedoms 

of participants in civil law relations (in particular, it provides grounds for prosecution 

for non-compliance with its provisions), but it was not promulgated.

It is quite controversial to date how the issues of determining the necessity of 

official publication of international treaties of the Russian Federation concluded at the 

level below the federal law, have been legally fixed. The necessity of such actions is 

determined by the category of "affecting the human rights and freedoms". At the same 

time, in relation to other normative legal acts of the level below the federal law, it is 

rather difficult to determine whether a particular act affects the rights and freedoms of a 

person and a citizen and, therefore, whether it is subject to official publication in order 

to enter into force. This assessment in accordance with the Resolution of the RF 

Federation which approved the rules for the preparation of normative legal acts of the 

202 This international treaty, as of 17.09.2018, was not officially published. Access from the legal database 
“ConsultantPlus” (17.09.2018).

203 Resolution of the Government of the Russian Federation dated 03.02.
Federation to the The European Agreement concerning the International Carriage of Dangerous Goods by Road" // 
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federal executive authorities and their state registration.204 From paragraphs 10, 11 of 

these rules it follows that the procedure of the state registration of normative legal acts 

has a separate stage, namely, the decision on the necessity of the state registration of the 

act, which, in turn, depends on whether this legal act affects the rights, freedoms and 

duties of a person and citizen, and whether a legal status of organizations should be 

established. Based on the classification of the international treaties of the Russian 

Federation adopted in Russia to date, similar rules apply to the corresponding level of 

the international treaties. 

At the same time, let me make one more remark. In accordance with item 3 of 

Article15 of the Constitution of the RF, mandatory official publication is provided for 

the normative legal acts that affect the rights and freedoms of a man and citizen. But in 

commerce, when the participants in legal relations are mainly commercial enterprises, it 

is difficult to state, for example, that the ADR normative acts directly affect the rights 

and freedoms of a person or citizen. At the same time, it is the property disputes 

between the economic entities that are the subjects of the commercial courts of the RF.

Strictly speaking, an organization is recognized as a legal entity if it has its own 

set apart property which is accountable by its obligations with this property and may on 

its own behalf acquire and exercise its civil rights and discharge its civil duties and to 

come out as the claimant and defendant in the court of justice. (item 1 of Article 48 of

the Russian Civil Code). 

However, neither this legal definition nor the subsequent norms of the Russian 

Civil Code exclude the fact that a legal entity is classified as a legal category derived 

from the main, paramount subjects of the domestic rights – individuals. It is by the will 

of such individuals who want to primarily realize their socio-economic ambitions that 

the legal entities are created. Based on the international and domestic law a person has a 

set of personal rights, such as: the right to life, right to a dignified existence, etc. These 

rights cannot be realized without a set of human freedoms, which include freedom of 

economic activity and association. The ultimate goal of entrepreneurship, in any case, is 

204 Resolution of the Government of the Russian Federation d
of Preparation of the Normative Legal Acts of the Federal Executive Authorities and their State Registration" // SZ 
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the realization of the right to life, through the receipt of profit, which in some extent is 

allocated for sustenance ensuring the maintenance of life cycles. Through the 

organization of the legal entities, the realization of the right to work of specific 

individuals is ensured. Moreover, in the next chapter I will give an example of the 

interpretation by the international judicial body of the right of the legal entity founders 

to defend their interests even when the entity has already ceased to exist, that is beyond 

the existence of the legal entity as such. 

On the basis of the above facts, we believe that the rights and freedoms of natural 

persons can be and are affected by the norms of international treaties indirectly through 

the regulation of legal relations with the participation of juridical persons. Therefore, 

the national legal system allows the Russian commercial courts to directly apply only 

promulgated international treaties of the RF.

Here are the examples of the consequences of the theoretical and practical loose 

ends in the Russian legal system. 

The decision of the Commercial Court of the Udmurt Republic dated 21.04.2014 

-2758/2014 on the claim of the limited liability company 

"Udmurt Commercial Company" to the Department of the State Inspectorate of Road 

Traffic Safety of the Department of the Ministry of Internal Affairs of Russia in Izhevsk 

to recognize as illegal and cancel the decision to impose administrative sanctions, in the 

reasoning part thereof, on the basis of analysis of the provisions of the current Russian 

legislation and taking into account that there is promulgation of ADR and annexes A 

and B to the said agreement have not only been published but also not posted in the 

legal reference systems, concluded that "imposing administrative sanctions on the 

commercial company for violation of the requirements contained in ADR should be 

recognized as unlawful".205 This decision was kept in force by the decision of the 

Seventeenth Commercial Appellate Court dated 09.07.2014.206

205 The Decision of the Commercial Court of the Udmurt -
2758/2014 // Official Site E-Justice. URL: http://kad.arbitr.ru/PdfDocument/8827fc80-29fc-40f1-9764-
a50ae199c9b7/A71-2758-2014_20140421_Reshenija%20i%20postanovlenija.pdf (application date 18.09.2018).

206 -
2758/2014//Official Site E-justice. URL: http://kad.arbitr.ru/PdfDocument/8827fc80-29fc-40f1-9764-
a50ae199c9b7/A71-2758-2014_20140421_Reshenija%20i%20postanovlenija.pdf (application date 18.09.2018).
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-5254/2013 

regarding the claim of the limited liability company "Department of Technical 

Transport of Bugulminskoe" to the Department of the State Inspection of Road Safety 

of the Department of the Ministry of Internal Affairs of Russia on the Bugulminskomu

region of the Republic of Tatarstan challenging the decision to impose to administrative 

sanctions. The existence/absence of the administrative offense in the actions of the 

plaintiff in this case were evaluated by the Arbitration Court of the Republic of

Tatarstan on the basis of the provisions of ADR.207 Such conclusions were supported by 

the Eleventh Commercial Appellate Court and the Federal Commercial Court of the 

Povolzhskiy district.208 In particular, the reasoning part of the ruling of the third 

instance court states that "the relevant provisions of ADR were applied by the courts to 

the case under consideration". This conclusion was made on the basis of the following 

-FZ "On 

International Treaties of the Russian Federation", the international treaty of the Russian 

Federation is an interstate, intergovernmental or inter-agency agreement regardless of 

its type and name (treaty, agreement, convention, protocol, exchange of letters or notes, 

other types and names of international treaties). Item b of part 1 of Article 21 of the 

same Law foresees that the Russian Federation shall accede to the international treaties 

on behalf of the Government of the Russian Federation.

In accordance with the Resolution of the Government of the Russian Federation 

Agreement on the International Carriage of Dangerous Goods by Road (ADR) from 

28.04.1994.

The European Agreement on the International Carriage of Dangerous Goods by 

Road (ADR), by virtue of article 15, item 4 of the Constitution of the Russian 

207 The Decision -
5254/2013 // Official site E-justice. URL: http://kad.arbitr.ru/PdfDocument/36230fbc-f8da-431a-a6fc-
8261a7731d67/A65-5254-2013_20130524_Reshenie.pdf (application date 18.09.2018).

208 The Resolution of the Eleventh Commercial Appellate Court dated 11.09.2013 and the Resolution of the Federal 
Commercial Court of the Povolzhskiy district dated 09.01.2014 -5254/2013 // Official site E-
justice.  URL: http://kad.arbitr.ru/Card/ffe03866-eecf-45a0-90d5-7b38dd40a7a9 (application date 18.09.2018).
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Federation since 28.04.1994 has been an integral part of the legal system of the Russian 

Federation".209

The amount of fines imposed on the companies for the administrative offenses 

was significant (400 000 rubles), and the area of legal relations regulated by ADR was 

important (transportation of dangerous goods). But no action was taken by the higher 

state bodies regarding the legalization of application of this international treaty of the 

RF by the Russian law enforcement agencies (official publication was not carried out), 

and its full text (including applications) is still unavailable even for the public in 

general.210 Whereby we deem unreasonable only the registration of protocols on 

administrative offenses with references to this normative legal act of international law, 

but also the adoption of judicial acts on the basis of its provisions.

To sum up, the following should be emphasized.

To date, there is still the need for legislative resolution of issues of official 

publication the normative legal acts in the Russian Federation.211

On the one hand, failure to implement a domestic procedure to ensure that the 

Russian law enforcement agent be provided the possibility of the proper application of 

the international treaty which entered into force for the state, is the responsibility of the 

state as a party in international relations that has violated the principles of compliance 

and good conscience in fulfilling its obligations under the treaty. In turn, law 

enforcement agencies and individuals (whether legal or natural persons) are obliged to 

follow the rule that only the promulgated normative acts are subject to their application, 

as it is stipulated in the national legal system. From this point of view, the state cannot 

impose inflated demands to its agencies and to individuals regarding the application of 

the rules of the international treaties.

But on the other hand, participants in legal relations have to deal with this 

conflict: the current international law does not require that one of the provisions for the 

209 The Resolution o
A65-5254/2013 // Ibid.

210 As a result of a search on the Internet, one site was found that gives a real opportunity to learn the provisions 
(including appendices) of ADR: URL: http://zakonrus.ru/asmap/dopog/dopog.html (application date 12.06.2016).

211 In the literature, even the need to publish acts of international organizations and international courts is justified as a 
promising direction for the development of this institution. – see about this: Morozova Y.G. Is the international 
treaty not published officially in the media applicable? // Arbitr
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application of its normative acts to be the official publication of these acts, while the 

Russian legislation does. Accordingly, guided by the general principles of international 

law, the Russian law enforcement agencies and private individuals should take into 

account the international treaties that entered into force in Russia, notwithstanding the 

fact that, according to the internal law, only the promulgated international treaties 

should be applied. 

The first option seems more correct, but with a caveat. The state is independent in 

determining the procedures and modes for the implementation of the international 

treaties within its legal system and it may burden itself with the need to comply with 

additional procedures in order to ensure the most effective protection of human rights 

and civil liberties, as well as to streamline the law enforcement practice. 

The requirement of official publication is not unreasonable, but it has its quite 

logical objectives and must be fulfilled. 

If the state is concerned about its reputation on the world stage and wishes to 

observe the provisions of both the universally recognized principles of international law 

and international treaties, it is obliged to establish such a mechanism of official 

publication which will allow to exclude existing shortcomings in this process and 

follow the international obligations. In formulating a procedure of official publication of 

normative and legal acts of international law, the state should take into account the 

provisions of Article 27 of the 1969 Vienna Convention on the Law of Treaties, which 

states that a party may not invoke the provisions of its domestic law as justification for 

its failure to comply with the treaty. Hence, no matter what rules and procedures were 

envisaged in the domestic legal system in order to achieve the objective of the domestic 

implementation of an international treaty, the state itself is not exempt from the legal 

responsibility for non-compliance with its international obligations as a result of 

compliance with the domestic rules and procedures.

The interpretation of the norms of Article 15 of the Constitution of the RF all its 

complexity leads to the conclusion that the Russian legal system is built in such a way 

that it includes the international treaties of the RF, regardless of whether they were or 

were not promulgated. But the relevant agencies are obliged to apply only those 
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international treaties of the RF that were promulgated, because "any normative legal 

acts affecting the rights, freedoms and duties of a person and a citizen, can not be 

applied if they have not been officially brought to the public" (Art. 15(3) of the 

Constituion of the RF).

The mechanism of official publication of the international treaties of the RF 

should be developed at the level of federal laws, given the importance of the issues that 

require resolution. Such federal law cannot be made without amendments to the federal 

law "On the International Treaties of the RF". This mechanism can be effectively 

developed when the following principles are adopted:  the international treaties are not 

classified depending on the authority that expresses its consent to be bound by such a 

treaty; a specific agency is determined to be responsible for official publication (such 

agency should be informed about its responsibilities as early as at the stage of the 

negotiation of the international treaty and the expression of the consent to it); such 

agency is given access to the relevant Internet resource (which can be called the most 

expeditious of all means of the official publication); a clear time frame should be 

determined for the promulgation procedure; the obligation (and not the possibility) to 

official publicate the full text of the international treaty should be foreseen (including all 

the annexes and other possible integral parts) together with the act of acceptance or 

ratification. 

Moreover, it is necessary to give a formal explanation as to the application by the 

Commercial Courts of only those international treaties of the RF which are 

promulgated, irrespective of the fact that such treaties may not directly affect the rights 

and freedoms of a person and citizen. Such treaties can provide legal regulation of 

arbitration proceedings, that is mainly about public relations which involve the activities 

of the legal entities. But this does not preclude the ultimate effect of the principle of 

legal certainty. It should be remembered that there is always an individual behind a 

commercial enterprise.
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3.6. An integrated approach to the determination of the place and nature of the 

interpretation of international treaty norms for their judicial application

It is difficult to imagine how, without understanding the content and meaning of 

the norm, a legal relationship can be settled with it or a specific dispute can be resolved. 

In order to comply with the national rules of interpretation of international law, 

item 9 of the Resolution of the Plenum of the Supreme Court of the RF of 10.10.2003 

place in cases in which the court provided an incorrect interpretation of the rules of 

international law.

Item 10 of the Resolution states that "the international treaty shall be interpreted 

in accordance with the Vienna Convention on the Law of Treaties of 23 May 1969 

(section 3; Articles 31-33)". It was also emphasized that "under article 31, item 3 (b), of 

the Vienna Convention, the interpretation of an international treaty, together with its 

context, should take into account the subsequent practice of applying the treaty, which 

establishes the agreement of the parties concerning its interpretation".

Item 4 of the Resolution of the Plenum of the Supreme Commercial Court of the 

Russian Federation regarding "Application of International Treaties of Russian 

Federation in Relation to Arbitration" clarified: "When the court applies the rules of the 

international treaties it should be guided by the such interpretation of the international 

rules that is made in the manner specified in part 3, section 3, of the Vienna Convention 

on the Law of Treaties of 23.05.1969. The court interprets the international legal norm 

in good faith, in the specific context and in accordance with the scope and purposes of 

the international treaty of the Russian Federation".

Some scholars argue that the interpretation of the rules of law and their 

application are two separate processes following one another. For example, D. Kharasti 

noted that "the interpretation is intended to clarify the meaning of the treaty, whereas its 

application implies the establishment of consequences for the parties and, in exceptional 

cases, also for the third party states in a specific situation".212 V.S. Nersesjanc pointed 

out that "the only thing that is obvious and unchangeable is that the content of a specific 

212 Haraszti G. Some Fundamental problems of the Law of Treaties. Budapest, 1973. P.18.
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legal norm [national or international] should be clarified before its application 

(implementation)".213

However, this study has previously examined law enforcement as an integral 

legal system. In this regard, it is more reasonable, in my view, to consider the treaty 

interpretation as part of law enforcement process. The indispensable link and the 

complex unity of interpretation with other constituent processes of law application 

make it difficult to separate them from each other. Such conclusions will be supported 

by further elaboration of this issue. 

The concept of faithful implementation of the international legal obligations 

implies, among other things, the obligation to conscientiously interpret the rule to be 

applied. In this case, as S.V. Bakhin aptly notes, "law cannot be considered outside the 

context in which it is formed and functioning".214

In specific cases, a national law enforcer cannot avoid establishing the legal 

significance of a normative act - an international treaty that should be applied. 

However, as noted by I.I. Lukashuk, often "courts resort to the restrictive interpretation 

of international law, believing that they [international laws] limit the sovereignty of the 

state", thus "international norms acquire unequal content in different legal systems"215.

But, as it was noted earlier in this investigation, the principles of respect for the state 

sovereignty and non-interference in the internal affairs of the state are not limited by the 

principle of faithful implementation of international treaties (an integral part of which is 

conscientious interpretation of the norms of such normative legal acts in the course of 

their application). On the contrary, they are complementary legal principles aimed at the 

stability of the world order and the progressive development of domestic legal systems.

In cases of the application of the norms of the international treaties of the RF a 

domestic court should be guided by the special rules of international law interpretation.

If law is a constituent backbone part of the legal system, then the interpretation of 

a normative act is a factor that influences the characteristics of the legal system. 

213 Issues in General Theory of Law and State / textbook. ed. by V.S. Nersesjans. M., 2006. P. 443.
214 Bakhin S.V. The International Co

127 
215 Lukashuk I.I. Modern Law of International Treaties.Vol. 1. P. 653
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As Braginsky M.I. and Vitrjanskij V.V. aptly note, "any legal norm as such is an 

abstract rule of conduct, which is realized in its application", and "the link between the 

norm and its application is the understanding of the norm, or, in other words, its 

interpretation".216 We deem this is the reason why interpretation is a component of the 

legal system; it is inextricably linked to the interpreted act itself (in our case, an 

international treaty).217

The interpretation of the rule of law is a complex process involving the need to 

use different strategies and mechanisms, which is why their elemental characteristics 

cannot be determined. However, the parameters and characteristics of the interpretation 

are directly dependent on the nature of the system and affect its quality, since the results 

of the interpretation depend on the relevant law enforcement activities. 

The idea that "there is nothing wrong with interpreting the [international] treaty 

as a domestic normative act" seems to be controversial.218 In cases where it is necessary 

to apply the norms of international treaties, the commertial court should be guided by 

special rules of both international legal and Russian legal interpretation.

The international law interpretation of the norm of an international treaty is a 

component of the international legal system. While remaining a qualitatively 

international phenomenon, this interpretation becomes, along with international treaties 

themselves, part and parcel of the national legal system.

The normative grounds of international interpretation of international treaties, 

first of all, are the provisions of Articles 31 – 32 of the Vienna Convention on the Law 

of Treaties, 1969.

Article 31 "General Rule of Interpretation" of this Convention formulates 

(despite the name of this article) a few rules. These rules reflect all three basic 

approaches to the interpretation of international law: intent-based approach (according 

to which greater importance is attached to preparatory materials), text-based approach 

216

217 For more information, see:  Krivoruchko O.A. Official International Legal Interpretation of International Treaties 
as a Component of the Russian legal system // Bulletin of Omsk State University named after F.M. Dostoevsky.

-113.
218 Kanashevskij V.A. On the interpretation of international treaties regulating civil-legal relations // Application of 

International Human Rights Treaties in the Legal System of the Russian Federation: Scholarly conference 
proceedings. Yekaterinburg, 2003. P. 26 
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(it aims at clarifying the meaning of the contract by analyzing its contents) and 

teleological approach (interpretation is made through elucidation of the object and 

purposes of the treaty; such interpretation allows for changing the content of the treaty 

to adapt it to new circumstances).219

Establishing these three approaches to the interpretation of international treaty 

norms is appropriate because it eliminates possible contradictions arising from the 

differences in the legal systems of the contracting states. 

It is very important not to resort to the analogy with the interpretation of civil law 

contracts when there is "the true intent will of the parties".220 Regarding the 

international treaties, the indispensable adherence to the principle of literal 

interpretation of the words and expressions contained in a treaty may erroneously 

prevent the applicability of the rules of a particular treaty to the disputed legal relations, 

or lead to the distortion of the matter of the treaty and the regulatory procedure it 

provides.

Here is an example.

A46-1495/2017 issued a refusal to accept the objections of the Office of the Pension 

Fund of Russia to the decision of a foreign court.221 The Pension Fund Office in its 

statement objected to the Definition of the Economic Court of Tashkent of the Republic 

-1503/5011, which satisfied the claim of 

the judicial manager of JSC TTP to oblige the territorial extra-budgetary pension funds 

to accept the documents of the former employees of JSC TTP who receive 

compensations for the health damage caused by their work at JSC TTP and make 

payments to these employees; the territorial extra-budgetary pension funds for the city 

of Tashkent and the Republic of Uzbekistan, the pension funds of the Russian 

Federation and the Republic of Kazakhstan are bound to accept the obligations of the 

debtor – JSC TTP  and make further payments to the former employees of JSC TTP  as 

219 See: Lukashuk I.I. Modern law of international treaties. T. 1. P. 612-613.
220 Article 431 of the Civil Code of the RF obliges to establish the true intent of the parties that agree about the 

interpretation of the treaty / Civil code of the Russian Federation. Part 1 // SZ RF. 05.12.1994. No. 32. Art. 3301.
221 -1495/2017// 

Access from the legal database “ConsultantPlus” (17.09.2018).
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a compensation for the health damage caused by their work at JSP TTP, for the period 

from 2017, taking into account the average life expectancy in the Republic of 

Uzbekistan for a total amount of 21 451 633 068 sum. 

The Commercial Court used the integral approach for the interpretation of the 

rules of national and international law and found that the definition of the Economic 

Court of Tashkent "imposes on the persons listed therein a joint obligation, and this 

obligation is related to the payment of compensation to third parties, which, in the view 

of the court, indicates that it (definition) requires enforcement, and that this execution is 

obviously not ensured solely by the goodwill of the persons who should comply with 

the obligation". Therefore, this definition, "based on its contents, does not correspond to 

decisions that do not require of their implementation and that are recognized in the 

Russian Federation without additional judicial administration, because it does not meet 

the conditions provided by Article 52 of the Convention on Legal Assistance and Legal 

Relations in Civil, Family and Criminal Matters, which was adopted in Minsk on 

January 22, 1993".

The court concluded that "the Definition of the Economic Court of Tashkent of 

the Republic of Uzbekistan does not belong to the range of decisions in respect of 

which, in accordance with article 245.1 of the APC of the RF the stakeholder can file 

objections against such decision".

In this case, the Commercial Court did not use the literal interpretation of the 

1993 Convention on Legal Assistance, which uses the term "decision". Of course, 

judicial acts – decisions and definitions – differ significantly by their legal 

characteristics. In our opinion, the Commercial Court provided comprehensive reasons 

that a judicial act of a foreign state by virtue of an international treaty is an act that 

should be recognized and enforced.

It goes without saying that "in real practice, the participants in civil legal relations 

and the Russian courts do not have the opportunity to use all... means of [international 

law] interpretation and are limited to the analysis of the text of the treaty,...courts adhere 
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to the objectifying approach by recognizing the text... as the only means of their 

interpretation because the other means are less accessible to the court".222

But in this case it is necessary to cope with the specificity of the Russian 

arbitration process – the formality of the relations between the parties, i.e. when the 

written evidence presented in the case materials is subject to evaluation. The evidence 

of other references – witness testimonies, explanations of the parties, etc. - though 

formally is no less important, but it can not compete with the written evidence. Such 

specificity makes it possible, in some cases, to substantiate the "the true intent of the 

parties", which contradicts the text of the contract-transaction, by submitting prior or 

subsequent written negotiations of the parties in relation to the transaction. In the same 

vein, certain questions of interpretation of the rules of treaties should be taken into 

consideration.

The following statement has been repeatedly criticized, but it still has its 

grounds: "the historical basis of the treaty, the preparatory work, the circumstances in 

which the parties found themselves were at the time of the conclusion of the treaty, the 

change of these circumstances, which the treaty sought to implement, the subsequent 

conduct of the parties in the application of the provisions of the treaty and the 

conditions prevailing at the time when the treaty was interpreted- all these conditions 

should be taken into account, in connection with the general purpose for which the 

treaty was concluded".223

Such approach to the interpretation of treaty norms is very complex and labor-

intensive when it is put into practice. When a decision is made on the merits of the 

dispute or when formal explanations for a particular legal situation are provided, a 

Commercial Court of any level has to find (besides the text of the treaty to be applied) a 

great amount of related information that may not available to the public. It should also 

be noted that the language of the international treaty norms is more abstract than that of 

the Russian legislation, which also creates the need for a formal international legal 

interpretation of their application.

222 Kanashevskij V.A. Op. cit. P. 26; See also: Lukashuk I.I. International law. General part. P. 208
223
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Thus, by applying the norm of an international treaty, the judge of a domestic 

court inevitably faces difficulties in finding various kinds of information regarding the 

application of such norms. Official explanations, as it may be seen, do not facilitate this 

work. The time factor also plays a role in this process. The number of cases considered 

by the Commercial Courts is increasing and there is a tendency to complicate such 

cases. The information and technical support of the arbitrators is at a high level today 

and is constantly evolving, but it cannot yet cover all the needs for the correct 

interpretation and application of the rules of the international treaties.

E.A. Kudelich reasonably comes to the conclusion that “the questions of the 

application and often the associated process of interpreting the norms of international 

treaties are extremely complex in nature, which is caused by the significant difference 

between the system of international law and the more familiar to the judge system of

norms of national law. However, expanding the participation of Russian entrepreneurs 

in international commercial circulation is increasingly challenging the judges of 

commercial courts with the difficult task of interpreting international acts”.224

The application of the rules of the international treaties sometimes requires not 

merely a legal assessment of a particular situation in relation to a normative rule of 

conduct of judges but also their expertise in international law regarded as an integrated 

legal system. In this situation, an arbitrator of a Commercial Court does not have the 

opportunity to obtain an advisory opinion related to the application of international law. 

Only the highest judicial authority has the right to request the relevant 

international body for the procedure of the application of the international treaties. Let 

us provide an example. Before the creation of the Eurasian Economic Union there used 

to be the right (in case if the decision is not final) and the obligation (in case if the 

decision is not subject to further appeal) to appeal to the Court of the Eurasian 

Economic Community (hereinafter referred to as the EurAsEC court) to which a 

relevant decision was made which was mandatory by virtue of clause 5 of Article 10 of 

224 Kudelich E.A. Theoretical and practical aspects of interpretation by the commercial courts of the Russian 
Federation of the norms of international treaties // Questions of international law in the law enforcement activity 
of the court. Actual problems of judicial practice in the field of intellectual property protection. M., 2006. P. 27.
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the Agreement on Appeal to the EurAsEC Court of Business Entities on disputes within 

the Customs Union and the peculiarities of dispute proceedings dated 09.12.2010.225

Only the court of higher instance could apply to the EurAsEC court with relevant 

requests. It appears that if the Commercial Courts of other instances have a dispute 

concerning the interpretation of the norm of an international treaty, there would have 

been no legal possibility of obtaining any special explanation. This circumstance has 

posed another obstacle to the correct application of norms of the international treaties 

by courts of all levels of the arbitration system. An arbitrator is bound to comply with 

procedural deadlines and has no opportunity to get an advisory opinion or official 

international legal interpretation; on top of that she or he has to consider a number of 

cases and becomes a hostage of the circumstances and is forced to make a decision 

based only on his or her subjective assessment of the norm of international law, relying 

on the subsequent support of the higher instance court.  Such a situation undermined the 

idea of compliance with the principles of uniformity of judicial acts and legal certainty.

The constituent treaties of the Eurasian Economic Union do not separate the 

prejudicial and advisory requests, and the right to request an advisory opinion about the 

interpretation of the acts of the Union is left to those bodies of Member States that will 

be indicated in a special diplomatic note by each state.226

T.N. Neshataeva notes that "elimination of a special form of request from courts 

poses a threat to uniform understanding of the Union's law and, consequently, its 

effective functioning".227

The European Court of Human Rights noted that the role of the Supreme 

National Court is precisely to resolve the contradictions in the case-law which stem 

225 URL: http://sudevrazes.org/main.aspx?guid=21791 (application date 18.09.2018).
226 Item 49 of the Statute of the Eurasian Economic Union Court of 2014 // Access from the legal database 

“ConsultantPlus” (
Federal Agency of Executive Power Authorized to Appeal to the Court of the Eurasian Economic Union" // Access 
from the legal database “ConsultantPlus” (17.09.2018); Neshataeva T.N. Eurasian integration: the role of Court. M., 
2015. P. 63.

227 Neshataeva T.N. Eurasian Integration: the role of Court. P. 63.
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from the lack of uniformity. This court is supposed to eliminate such contradictions and 

approve the interpretation to be followed by the subordinate courts.228

The Supreme Court of the RF has a very important and necessary authority (in 

relation to the study by the Panel on Arbitration disputes) to form recommendations and 

explanations on the application of the international treaties.  This has been repeatedly 

emphasized in our study above.

Without denying the need of this authority of the highest judicial body and 

without taking away from its merits, it should be noted that a court decision of any level 

must meet the criteria of legality and validity. However, the Supreme Court cannot 

cover all possible variations application of the norms of the international treaties in 

Russia.  Moreover, the explanations and recommendations of the Supreme Court of the 

RF (as well as those that were made before by the Supreme Arbitration Court of the RF) 

are proposed after generalizing the existing judicial practice and in regard to a specific 

issue in a particular case when it arises. In order to ascertain the correct application of 

the rules of international law, it is necessary to have the specific case passed through the 

courts of all instances. 

T.N. Neshataeva examines the procedures for the elimination of conflicts of law 

that exist in Russia (including the conflicts of national and international law) and 

reasonably indicates their lex ferenda nature, that is that they are intended for the 

future.229 According to Neshataeva, the procedures for the elimination of conflicts 

include establishing  "an extraordinary ground in the procedural legislation for the 

annulment of a judicial act in order to create the uniform (correct) practice (which 

should be binding), while the elaboration of reviews of the judicial practice by the 

Supreme Courts should be advisory.230 But "they are not capable", T.N. Neshataeva 

notes, "to help the judge understand the situation in a concrete case, for the first time 

228 The resolution of the European Court of Human Rights from 06.12.2007 regarding the case "Bejan v. Romania" 
Access from the legal database “ConsultantPlus” (17.09.2018).

229 Neshataeva T.N. Building uniform judicial practice and possibilities of introduction of prejudicial inquiry into the 
procedural legislation of Russia // Legislation: Law for business M., 2007. No. 5. P. 53.

230 Ibid. Pp. 52-53.
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arising in his career".231 In her opinion, a prejudicial request to the High Court during 

case consideration may solve this problem. 

The problem can also be solved by the introduction of a procedural inquiry to the

arbitral tribunal. Such inquiries can be sent by a commercial court of any instance to a 

higher judicial instance "in order to ensure a uniform interpretation and application of 

the law by commercial courts in connection with the adoption of the law, conflict of 

rules of substantive or procedural law, the absence of a rule of law to be applied in the 

case in question, which may lead to the violation of human rights and freedoms and 

interests of an uncertain number of persons".232

In addition, there may be situations where the interpretation of the rule of law 

cannot be exhaustive and definitive. In a particular situation, given changing 

circumstances (political or economic conditions or any specific action by the parties to 

an international treaty that may entail appropriate sanctions or counteractions), the 

norms of international law can be interpreted and, accordingly, implemented in a 

different way. 

I.I. Lukashuk reasonably argues that "the legislative and judicial state bodies are 

not always prepared to take due account of the provisions of international law, and even 

more so to duly interpret its norms".233 He underlines that the task of interpreting the 

norms of international law "requires thorough knowledge not only in the field of law, 

but in the field of politics, economics etc".234

The institute of expertise does not allow judges to raise questions about the 

applicability of certain substantive or procedural rules of international law. The 

questions of the applicable law, the order of its application, the interpretation of the 

normative and legal acts reside exclusively in the competence of a commercial court 

and may not constitute the subject of an expert examination. At the very least, a 

commercial court may not formally invoke the expert's findings on such matters as a 

justification for the relevant enforcement of law.

231

232 See: Crymsky D.I. Approaches to understanding the "uniformity" of judicial practice in arbitration cases: Critical 
View //Arbitration practice. M., 2009. No. 11. P. 51-52.

233 Lukashuk I.I. Modern Law of International Treaties. Vol. 1. P.654
234 Ibid. P. 657.
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The judge's duties in deciding on a particular dispute include legal assessment of 

the circumstances of the case and determination of the norms to be applied to the 

disputed legal relations. However, some special legal analysis of the provisions of the 

international treaties using comprehensive knowledge in this field (i.e. the international 

law interpretation in its broad, objective understanding) cannot be attributed to the 

competence of a national judge, as it is rather an area of the expert research. However, 

by making a judicial decision on the merits of a dispute with the application of 

international law, the arbitrator acts on behalf of the Russian Federation as a public 

authority and must have full information on the norm applicability. 

In connection with the above, the following should be underlined. It is necessary 

to remember that "in any law enforcement action, in any decision of a legal case the 

understanding of the law is already expressed, even if it was not mentioned literally in 

the text".235

A.V. Darda reasonably argues that "even when the court of general jurisdiction is 

obliged to abide by the interpretation given by the Supreme Court of the Russian 

Federation, the arbitrators must still independently comprehend the relevant legal 

material and express their judgment, because it is this court that generates a 

decision".236 The principle of the independence of judges is not only a guarantee of the 

impartiality of the decision, but also compels each particular judge to find the correct 

meaning of the applicable law and to settle the dispute at his or her own discretion. 

It is not necessary to exaggerate the importance of applicability of the law in 

terms of interpretation of international treaties. The principles of the system of 

commercial courts in Russia before its reformation determined that the legal authority to 

issue acts of interpretation and explanation of the application of the law belonged only 

to the Supreme Commercial Court of the RF. After the reform of 2014, such authority 

235 Issues in General Theory of Law and State / textbook. Ed. by V.S. Nersesjans. P. 442.
236 Darda A.V. General Principles and Rules of Judicial Interpretation of Universally Recognized Principles and 

Norms of International Law // Bulletin of the Russian University of Friendship of Peoples. M., 2004. No. 1. P. 118 It 
should also be noted that the proposed statement applies to the courts of general jurisdiction, but it is also applicable 
to the legal interpretation of the universally recognized principles and norms of international law by the commercial 
courts.



347
 
(including the acts in regard to the system of the commercial courts) was vested in the 

Supreme Court of the RF.

In this situation, we deem it is possible to divide the concept of interpretation into 

a subjective process of understanding the essence of the legal norm of an international 

treaty and the process of presenting the essence of the norm outside so as to make it 

understood by every person or a legal entity. 

Every judicial act of a Russian commercial court is an act of subjective 

interpretation of the rule of law. Moreover, it is the interpretation as a subjective process 

of understanding the meaning of the norm that is included in each implementation of 

law (compliance, execution, use, application). 

In turn, the interpretation, as a result of appropriate professional work of the 

authorized bodies and organizations to explain the norms of the international treaties, 

may not be a characteristic of each judicial act. Such official interpretation only resides 

in the competence of the Supreme Court of the RF.

If we refer to the category "official interpretation", it can be seen that the 1969 

Convention on the Law of Treaties does not establish the list of persons authorized to 

give an official authentic interpretation. Such indication is absent both in the text of the 

Convention itself and in the preparatory materials for its elaboration and adoption at a 

relevant conference.

According to I.I. Lukashuk, "the interpretation exercised by those who are the

subjects of international law is considered official, by those who are not the subjects is 

unofficial".237 However, it does not seem sufficient to qualify the interpretation as 

"official" only according the relation of the subject who made it to the subjects of 

international law. 

The official nature of the interpretation distinguishes it from the rest not only by 

the fact that it is given by the entity that created the norm, but also by the fact that such 

interpretation has a normative and universal binding. "The binding nature of the official 

interpretation compels a law enforcement body to find and study the acts of clarification 

237 Lukashuk I.I. Modern Law of International Treaties. Vol. 1. P. 642.
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in the first place and, second, to follow these acts in the event of divergence of their 

own understanding of the applicable norms with the official interpretation".238

Regarding the qualifying interpretation of the norms of the international treaties 

as official by the states as the main subjects of international law, it is necessary at least 

that the majority of the contracting Parties recognize this interpretation as official. 

However, I.I. Lukashuk qualifies this interpretation as "generic" after it has already 

been recognized as "official".239 Schechter argues that "in the theory of international 

law, the interpretation of a treaty that is accepted by all participants is considered an 

"authentic" interpretation with the same legal force as the treaty itself".240

In this case, it should be mentioned that the official and authentic interpretation 

of the international treaty should be equal in scope at the time of the returning 

circumstances within the regulated legal relations. However, in the case of changes in 

such circumstances, it is the official interpretation that will be used for the correct 

application of the norm.

The subjects of international law are also international bodies and organizations 

whose role in the interpretation of the norms of the international treaties is steadily 

increasing. It should be recognized that interpretations by such subjects are of advisory 

nature. 

I.I. Lukashuk notes that "Due to the fact that the important characteristic of the 

treaty norms is the stability of their content - that is they are less influenced by the 

practice in comparison with the usual norms, they provide greater predictability of 

behavior of participants, which is extremely important for the international legal order, 

as it is of particular importance in the settlement of issues of vital concern to the states. 

... However, the stability of the treaty rules has its drawbacks, as it makes it difficult to 

adapt their content to changing conditions." For leveling of this circumstance "non-legal 

international norms are also used. More specialized bodies have recently been created 

238 Issues in General Theory of Law and State / textbook. Ed. by V.S. Nersesjans. P. 451.
239 Lukashuk I.I. Modern Law of International Treaties. Vol. 1. P. 642.
240 Schachter O. Law-making in the United nations. Perspectives on International law. London, 1995. P. 126. Quote 

by: Lukashuk I.I. Modern Law of International Treaties. Vol. 1. P. 642.
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for the implementation of the treaties. Guided by goals and principles of the treaties, the 

decisions of these bodies specify and compensate the provisions of the treaties.241

In this regard, the acts of the bodies of the international organizations that are 

established to promote the development of different areas of international law are of 

particular interest. For example, the UN Commission on International Trade Law 

(UNCITRAL) was established as a subsidiary body of the UN General Assembly to 

promote the progressive harmonization and unification of the international trade law. 

The Commission develops conventions, model laws, rules, legal and legislative 

guidelines and recommendations, and carries out other activities aimed at realizing its 

objectives. Thus, the Commission is a specialized body in the field of the international 

trade law and international commercial traffic. It is obvious that the generalization of 

practices in the specified area of international law enforcement conducted by the 

Commission is made through some special legal analysis, on the basis of which 

conclusions about the order of understanding and realization of certain norms are made. 

These conclusions can be qualified as the competent international legal interpretation of 

international law, which, despite the advisory nature of UNCITRAL acts, should be 

guided by the national courts of the states. This obligation derives from a particular 

competence of the body, from the fact that the conclusions on interpretation are based 

on established practice of a state and are aimed at ensuring uniform application of the 

norms of the international treaties. 

UNCITRAL has its official website (including the Russian version), where, 

among other things, the documents adopted by this body are published. However, given 

the enormous workload of an arbitrator, it is impossible to impose on him or her the 

obligation to prepare for the consideration of the case by learning about the practice of 

applying the norms of the international treaties in the Internet. On the other hand, the 

APK of the RF does not regulate the legal status and legal force of the Internet-based 

materials. The way out could be, for example, to refer parties to relevant practices, 

taking into account, for the most part, the professional nature of representation in the 

commercial courts. However, it would be more efficient to publish, at the state level, a 

241 Lukashuk I.I. Norms of international law in the international normative system. P. 275
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normative act referring the arbitrator to the materials of the relevant international body 

or organization, in the event of the need to determine the content of a norm; another 

efficient means would be to ensure the availability of such information both at the level 

of publication in official sources and at the level of inclusion of the relevant section in 

legal reference systems.

Despite the fact that the recommendations (explanations) of international bodies 

and organizations do not receive formal interpretation, it does not seem appropriate to 

free the law enforcement agency from the obligation to correlate its understanding of an 

international treaty norm with the viewpoint of a specialized body or organization.

I.I. Lukashuk believes that "courts should refrain from unilateral interpretation..., 

they should not be guided only by the national legal system", and it is necessary to "take 

into account the relevant court practice of other countries".242

No matter how correct this statement is in terms of international law, it can put 

the Russian arbitration process in a deadlock because a wide range of nuances that 

should be taken into account by a particular arbitrator in regard to a particular dispute 

will result in a shortage of time and technical solutions and finally will lead to 

incompetent decisions. This is provided that compared to the entire judicial system of 

Russia the commercial courts are, without exaggeration, the most equipped courts in

technical terms.

The difficulty in determining the usual meaning of the terms of treaties drew 

attention of such legal scholars as T.N. Neshataeva, V.A.  Kanashevskij. For example, 

V.A. Kanashevskij pays attention to the term "usage"  in article 9 of the Vienna 

Convention on Contracts for the International Sale of Goods, 1980: "... its meaning in 

part 1 of the said article (customary as usual) does not coincide with the meaning in part 

2 of the same article (custom as legal norm, classic trade custom)".243

Commentaries on normative and legal acts could not ease the fate of arbitrators 

either. Let us support S.Y. Marochkin's criticism of various kinds of commentaries: «... 

242 Lukashuk I.I. International law. General part. P. 208; This view is shared by O.N. Sadikov // See, for example: 
Commentary to the Civil Code of the Russian Federation, part one (articles) / ed. by O.N. Sadikov. M., 1997. P. 23.

243 See, for example: Kanashevskij V.A. On the Interpretation of International Treaties Regulating Civil and Legal 
Relations. P.p. 25 – 32; Neshataeva T.N. Foreign Businessmen in Russia. Litigation and Arbitration Practice. M., 
1998. P. 31.
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more often they provide an arbitrary interpretation, without a concrete legal analysis,

they disorient the legal practitioner and simply give inaccurate information".244

"Unfortunately," the author argues, "it can hardly be said that commentaries provide 

any valuable assistance in interpreting provisions on the application of international law

in the context of a relevant code (law)".245

Once again it should be emphasized that "in the absence of clear legislative and 

doctrinal guidelines it is difficult to expect any reasonable, consistent and legally correct 

decisions from legal practitioners".246

To sum up, the following should be mentioned.

Each time when a commercial court applies the rules of a treaty, it interprets 

them. However, only the application and clarification of such a norm by the highest 

judicial authority becomes an act of official international law interpretation on behalf of 

the Russian Federation. This interpretation must conform to the requirements to this 

process by international law and is binding on all the subordinate courts of the 

arbitration system. When decisions of such commercial courts contain references to the 

norms of the international treaties they may be regarded only as acts of understanding 

the idea of such rules. Formally, the decision by a commercial court (with the exception 

of a higher instance court), misinterpreting the norm of an international treaty, 

constitutes a violation by the state of its international legal obligations. In the meantime, 

such a violation can be corrected by appealing an unlawful decision to the 

corresponding higher court. A violation of the rules of the international treaties by the 

highest judicial authority is unacceptable; this interpretation should take into account all 

the rules of interpretation of international law, the existing explanations of specialized 

international bodies and organizations, and the established practice of application of the 

international treaty.247

244 Marochkin S.Y. Legislative, doctrinal and practical development of the constitutional principle of norms of 
International Law in the Russian Legal System. P. 62.

245 Marochkin S.Y. Implementation of the norms of International Law in the Legal System of the Russian Federation: 
ten years after the adoption of the Constitution of the RF. P. 65.

246 Marochkin S.Y. Legislative, doctrinal and practical development of the constitutional principle of norms of 
International Law in the Russian Legal System. P. 63.

247 The term "correct interpretation of an international treaty" in this study refers to an interpretation that is consistent 
with the rules of international law that govern this process and have been described earlier. However, this is not a 
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Russia is a full-fledged subject of international relations, and if the national 

practice of application of a specific treaty did not cause any complaints from other 

subjects-participants of the contract, it should qualify as official and be taken into 

account when relevant generalizations are made. The Russian Federation has the right 

(and should be able to implement it) to express its objections through the specialized 

bodies and organizations that work on generalization of practices and, accordingly, 

contribute to the official international law interpretation of the rules of the international 

treaties.

comparative legal study, i.e. it is not intended to compare specific examples of the interpretation of the international 
treaty norms by, for example, the international judicial bodies and national commercial courts in Russia. This area of 
study, of course, deserves a separate detailed investigation. We only made general conclusions in regard to what 
should be used to build the concept of applicability of norms of the international treaties of the RF.
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3.7. The interpretation of the norms of the international treaties by international 

judicial bodies as a factor of improving

of their application by arbitration courts of Russia

If you refer to item 10 of the aforementioned resolution of the Plenum of the 

ou may notice the 

following. The capstone of this item is, of course, the interpretation of the international 

treaties that should guide courts when they apply the treaty. But there is also the third 

paragraph, which says: "The Russian Federation, as a party to the Convention for the 

Protection of Human Rights and Fundamental Freedoms, recognizes the jurisdiction of 

the European Court of Human Rights to be binding on the interpretation and application 

of the Convention and its Protocols in the event of an alleged violation of the provisions 

of these treaty acts by the Russian Federation when the alleged violation occurred after 

their entry into force in the Russian Federation (article 1 of the Federal law dated 

30.03.1998 -FZ "On Ratification of the Convention on the Protection of the 

Human Rights and the Fundamental Freedoms and Protocols thereto"). The application 

of the above-mentioned Convention by the courts should therefore take into account the 

practices of the European Court of Human Rights to avoid any violation of the 

Convention for the Protection of Human Rights and Fundamental Freedoms".

The Convention has its own legal mechanism for its implementation, which 

includes the requirement for national courts, if it is applied, to follow the interpretation 

of its provisions that was given by the ECHR.248

This provision of the Plenum Resolution is based on the norms of the 1950 

Convention itself. In our view, it is a key prerequisite for the recognition of the 

international law judicial interpretation, that is, the interpretation of the international 

treaty norms by international judicial bodies during consideration of specific disputes. 

Let me highlight the main features of this process. This interpretation is of a 

professional nature and it is given by an authority that is competent to apply the relevant 

norm of international law; this body is formed on the basis of the norms and principles 

248 Section II of the 1950 Convention deals with the work of the European Court of Human Rights and the legal force 
of its acts.
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of international law. Such interpretation is obligatory only if it is given within the 

competence of the relevant body and, exclusively, in relation to the disputed legal 

relations and arguing entities. In regard to the states that have accepted the jurisdiction 

of such an organ of international justice but are not a party to the dispute, such 

interpretation shall be an advisory provision within the act of its application. In this 

case, it is not a question of creating a new norm of international law. This has to do only 

with wording of the court's internal decision on the regulatory impact of international 

law regarding a particular contentious situation.

It is worth emphasizing the reasonable argument of B.L. Zimnenko: "The legal 

practice [of the European Court of Human Rights] would contradict not only the 

Convention for the Protection of Human Rights and Fundamental Freedoms,... but also 

the universally recognized principle of international law – the sovereign equality of 

States.... The states, while agreeing with the Convention, proceeded from the fact that 

the Court had the competence to apply and interpret the international treaty, rather than 

to create new rules binding on the state parties to the Convention".249

It is this international legal interpretation that can influence the dynamics of the 

application of the law in various jurisdictions of the Russian commercial courts. It may 

contribute to further development in the national legal system of the principle of 

favorable relation to international law, "according to which preference should be given 

to such interpretation and application of domestic law, which conforms to the principles 

and norms of international law".250

Given all of the above, it seems interesting to refer to the practice of the Court of 

the Eurasian Economic Community in matters related to the normative regulation of 

international (regional) and national levels.251

249 Zimnenko B.L. The international law and the legal system of the Russian Federation. P.p. 306-307.
250 Lukashuk I.I. The Norms of International Law in the Russian Legal System. P. 14.
251 As a preliminary conclusion, in order to substantiate the possibility of resorting to the practice of an international 

body that has ceased its activities it may be noted that: The Court of the Eurasian Economic Community is a judicial 
body of the Eurasian Economic Community (hereinafter referred to as EURASEC), which existed in 2001 – 2014. 
The Eurasian Economic Union has ceased to operate together with the EURASEC itself. The Court of the Eurasian 
Economic Union, which was established in accordance with the Treaty on the Eurasian Economic Union of 
29.05.2014 as a permanent judicial body of the Union, started its work in 01.01.2015. The status, composition, 
competence, functioning and formation of the Union Court shall be determined by the Statute of the Court of the 
E
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In the case on the claim of the limited liability company "ONP" against the 

Eurasian Economic Commission (hereinafter – the EEC) The EurAsEC Court 

interpreted the right to associate in cooperation with the Convention for the Protection 

of Human Rights and Fundamental Freedoms of 1950.252 From the facts of the case it 

follows that by the time of the claim to the EurAsEC Court the Company ONP by the 

decision of the Arbitration Court of Belgorod region was declared insolvent (bankrupt) 

and the bankruptcy proceeding was started. This circumstance indicates that the 

company was no longer engaged in entrepreneurial activities, and this, in the opinion of 

ECE, meant it was not a business entity anymore, which did not allow the court to 

recognize that the claimant had a direct interest in the judicial protection of its rights. 

As the Court pointed out in the reasoning part of the decision of the Appeals 

Chamber, despite the fact that the claimant is undergoing the procedure of bankruptcy, 

it is not liquidated and continues to have the status of a legal entity (business entity), so 

it still has the opportunity to apply to international judicial bodies (European Court of 

Human Rights, Credit and Industrial Bank vs The Czech Republic case).

The court applied together the norms of international treaties of various levels-

subregional (article 6 of the European Convention for the Protection of Human Rights 

and Fundamental Freedoms of 1950 that establishes the right of everyone to access the 

court) and regional (article 14 The Statute of the Court of the Eurasian Economic 

Community 2002 - the list of subjects who can apply to courts and their cases may be 

considered in a Court).

In this regard, it is interesting to consider the opinion of T.N. Neshataeva, 

according to which, in this case, "the EurAsEC court applied a broader interpretation of 

the right of economic entities to access a court and defended not only the rights, but also 

Neshataeva – in the past, a judge of the EurAsEC court and now a judge of the Court of the Eurasian Economic 
Union – substantiates the idea that "the Eurasian Court should rather be considered as the successor of the Eurasian 
Economic Community Court". This statement is based on the existence of separate structural, normative and 
competence similarities between these two bodies, which is noted by T.N Neshataeva // See: Neshataeva T.N. 
Eurasian Integration: the role of Court. Pp. 72-64;  Neshataeva T.N. Uniform Law Apllication is the purpose of the 
Court of the Eurasian Economic Union // - -

      In general, the competence of both aforesaid courts has the potential to achieve the goal of maintaining uniformity 
in the legal regulation of public relations within the framework of the respective integration entities.

252 The Decision of the Appeals Chamber of the EurAsEC Court of 21.02.2013 on the case regarding the claim of 
http://www.tsouz.ru/Docs/sud/Documents/apellyaciya.pdf (application date 18.09.2018).
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the legitimate interests of bankrupt legal entities, having ruled out that after the 

termination of liquidation procedures and subsequent exclusion of these entities from 

the register, the interests of legal persons in the courts may be protected by their 

managers (a general director, if it is a credit institution), as well as by the 

shareholders".253

The Russian legislation for bankruptcy of legal entities establishes complete 

cessation of the activity of a legal entity and the loss of its rights and legitimate interests 

from the moment of making a record of the completion of tender proceedings and 

liquidation in the Unified State Register of legal entities. Moreover, after this date the 

commercial court refuses to perform any procedural actions, the proceedings in the case 

are terminated, even the appeal of the judicial act on the completion of the bankruptcy 

proceedings is not possible from the moment of making a record of liquidation of a 

legal entity into the Unified State Register of Legal Entities. 

According to item 48 of the resolution of the Plenum of the Supreme 

Commercial Court of the Russian Federation dated

of the practice of application of the federal law "On Insolvency (Bankruptcy)", from the 

moment of making a record of the debtor's liquidation into the Unified Register of  

Legal Entities on the basis of the evidence of the liquidation of the debtor that was 

received from the bankruptcy trustee or the registering body, the Commercial Court 

shall determine the termination of the proceedings to consider all the differences, 

statements, petitions and complaints.254

The Commercial Courts of the Russian Federation should not disregard the 

practice of the international judicial body in this field, as well as its interpretation of the 

interrelated categories "liquidated legal entity", "legitimate interest of a business entity" 

and "access to the court". 

As it follows from the interpretation of the procedural legal capacity of business 

entities to protect their legitimate interests, commercial courts must take into account 

253 Neshataeva T.N. Eurasian Integration: the role of Court. P.p. 68 – 69.
254 The Resolution of the Plenum of the Supreme Commercial Court of the Russian Federation dated

"On some issues of the practice of application of the federal law "On Insolvency (Bankruptcy)" // Bulletin of the 
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the circumstances that are relevant to a particular case. In particular, it is important that 

the applicant has a legitimate interest in challenging, appealing or committing other 

procedural actions on behalf of and in the interests of the liquidated legal entity. It is 

also not superfluous to establish the presence of interest of this company, which is 

expressed in planning its return to a particular market segment (if there is no reason to 

believe that such interest is not legal).255

The Constitutional Court of the RF has already begun such practice. Thus, in its 

-N the Court pointed out that in the system of current legal 

regulation item 5 of part 1 of Article 150 of the APC of the RF (providing the authority 

of the Commercial Court to terminate the proceedings if it determines that the 

organization, which is a party in the case, is liquidated) does not prevent the 

Commercial Appellate Court to consider the case and to make a decision on the 

complaint of the bankruptcy trustee about the resolution of the Commercial Court of 

First instance on the recognition of illegal acts (inactions) committed during the 

performance of the duties in the case of bankruptcy, in the event when during the 

execution of the appeal proceedings a record on liquidation of the debtor organization is 

made in the Uniform State Register of Legal Entities and on the basis thereof the 

bankruptcy case is terminated. Otherwise, the Constitutional Court of the RF foresees 

the possibility of violation of the right of the manager to protect his business reputation 

(Part 1 of Article 23 of the Constitution of the RF) and the corresponding right to 

protect the business reputation that is inseparably connected with his personality, the 

interest in protection thereof is not directly dependent on the realization of the debtor's 

rights and obligations in the bankruptcy case.256

There is no doubt that the background of the case is somewhat different, but the 

very assumption by the body of constitutional control of Russia that it is possible to 

protect the violated right of the individual in the case of bankruptcy, but beyond the 

255 See the detailed information: Neshataeva T.N. Eurasian Integration: the role of Court. P. 69.
256 -P "On the case of 

verification of the constitutionality of paragraph 5 of Article 150 of the Arbitration Procedural Code of the Russian 
Federation in connection with the complaint of citizen D.A. Tatarnikov" // Access from the legal database 
“ConsultantPlus” (17.09.2018).
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liquidation of the debtor, can be considered as a legal innovation. Such innovation is 

progressive and has a potential development opportunity.

This approach is applicable also to the procedure of consideration of cassation 

complaints of creditors filed against the judicial acts on refusal to satisfy their claims to 

recognize unlawful actions (inactions) of the manager, as indicated in the judicial acts 

of the Supreme Court of the RF in April 2016.257

The reasoning part of the definition of the Supreme Court of the RF of 

-es 15-15954 contains an indication that in the case under 

consideration under the provisions of Art. 49(3) of the Civil Code of the RF at the 

moment of resolution of cassation complaint the legal capacity of the cooperative 

ceased. At the same time, neither the creditor (claimant) nor the arbitration manager 

(defendant) has lost their legal capacity. Consequently, the termination of proceedings 

on the appeal of the creditor (due to the liquidation of the legal entity) deprived him of 

the possibility of appealing the judicial act adopted by the Court of Appeals, which in 

fact is a denial of the right to judicial protection.

This shows that the innovation, the impetus for development of which became 

the interpretive practice of an international judicial body, is beginning to win its place in 

the system of the domestic legal regulation. In our opinion, there will be nore such new 

non-standard and positive decisions in the judicial practice with the development of 

integration relations and the international bodies of justice themselves.

A significant feature of the susceptibility of the national legal system to 

innovations of interpretations by the international judicial bodies is as follows. The 

perception of trends in international legal practice and their adaptation to the national 

legal regulation is the prerogative of the highest judicial bodies of the national judicial 

system.  

257 -ES15-15954 and the Ruling 
o -ES15-3429(3) // Access from the legal 
database “ConsultantPlus” (17.09.2018).
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3.8. Normative and non-normative acts of international law in the judicial 

enforcement of the commercial courts

The judgment of the Permanent Court of International Justice in the case of the 

steamship "Lotus" stated that "the mandatory legal standards for the state are created 

by the free will of the latter which is expressed in the conventions or customary 

practices".258 That is, the legal norm is expressed in the sources containing it. That is 

why one should consult the source in order to find the legal norm to be applied, but 

most often this source belongs to the same legal system as the law enforcer does. At 

this current stage of the interaction process between the international and Russian 

legal systems, we can observe that the russian courts are increasingly beginning to 

turn for the purposes of application to the sources of a “non-native” legal system for 

them, primarily international treaties.

In this regard, the following problem area can be identified in the law 

enforcement practice of the Russian commercial courts.

On the one hand, in a situation where an international treaty extends its 

regulatory impact on the area of public relations connected to business and other 

economic activities, the international legal norms can and should be implemented 

through law enforcement.

On the other hand, in some cases the law enforcement process of commercial 

courts includes the so-called political acts (statements) that have no binding legal 

effect under international law or contain rules of law, or create international legal 

obligations for Russia.

Today the most common political acts are resolutions of international forums.

In the theory of international law the issue of the status of resolutions is 

controversial.259 However, if we do not go into details,260 it is possible to unite the 

acts of international conferences, meetings, as well as international organizations 

under the term "resolutions of international forums". So we can say that this term is 

258 Cit. ex: Lukashuk I.I. The Norms of International Law in the Russian Legal System. M., 1997. P. 8.
259 See the detailed information: International law / Textbook. Eds. G.V. Ignatenko, O.I. Tiunova. M. 2016. Pp. 

145 - 150. (752 p.). The discussion is mainly about what international organization accepts such an act and what 
type of regulations (legal or political) it contains.

260 Because it is a complex matter outside the limits of this study.
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of generic nature. In our view, this approach does not contradict the fundamentals of 

the general international law theory and is suitable for the purposes of this study.

Usually, resolutions of international forums do not have a binding legal effect. 

In this case it should be emphasized that "the difference between a recommendation 

and a legally binding regulation is that the first one is a suggestion, while the second 

one imposes legal obligations on the state".261 Voting and resolutions of international 

organizations do not in themselves create norms of international law. On the contrary, 

as Tunkin G.I. notes correctly, "resolutions of international organizations... may be a 

part of the norm development process and have an influence on shaping new 

principles and norms of international law, on affirming, preserving, developing and 

interpreting existing principles and norms".262

When characterizing international political acts in comparison with 

international treaties, R.V. Vinnikova correctly points out that "a treaty that was 

concluded and published properly becomes a part of the state legal system, whereas a 

duly adopted and officially published document of an international organization does 

not".263

I.I. Lukashuk states that "resolutions of international organizations, in 

accordance to their charters, have are of advisory nature. States-members are obliged 

to treat them with respect".264

However, "respectful attitude to recommendations" is an abstract concept of 

the international legal system, which seems quite complicated to apply in the practice 

of the Russian law enforcement agencies. First of all, because national law does not 

use such abstractions. Most often, such international law acts are supposed to become 

a part of the norm development process described above but not to regulate specific 

legal relations.

261 Tunkin G.I. Theory of international law. M., 2006.  P. 150.
262 Ibid. 152 p.
263 Vinnikova R.V. Implementation of the norms of international law in commercial process of the Russian 

Federation: author’s abstract of the dis. ... Ph.D. Kazan, 2003. 33 p. URL: 
http://law.edu.ru/book/book.asp?bookID=127339 (application date 18.09.2018).

264 Lukashuk I.I. The Norms of International Law in the Russian Legal System. P. 26; See also: Decision in the 
case of the U.S. diplomatic and consular staff in Tehran. // ICJ. Reports. 1980. 93 p.
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However, it is important to note the changes taking place in this area of law 

enforcement. This is manifested in the fact that the activity of Russian commercial 

courts is not always "consistent with the theoretical views of about the significance 

and role that resolutions of international organizations have".265 Commercial 

proceedings begin to “turn around” to acts of international forums and "references to 

such documents are found more often in court documents (statements of claim, 

motions by the parties, responses to suits, etc.)".266

The international political acts do not comprise international rules of law,267

they are not normative legal acts despite their frequent similarity with international 

treaties in terms of the form of presentation. Consequently, such acts cannot become 

the object of law enforcement. At the same time, these acts can be applied in the law 

enforcement process at some stages. They may be used by a commercial court in to 

interpret the provisions of an applicable international treaty and to prove the 

existence of customary law practice of states regarding a particular issue, etc. 

I.I. Lukashuk notes: "The court is not obliged to apply resolutions of 

international conferences but applies normative acts of the state adopted in 

accordance with them. However, as a public authority it must take into consideration 

non-legal international obligations. This means that in the case of discrepancy 

between this obligation and national law, the latter should be interpreted in 

accordance with the first one. If such co-ordination is impossible, then the rule of 

national law should be applied even if it clearly contradicts the conference 

resolution".268

265 Talimonchik V.P. Resolutions of international organizations in the legal system of Russia // Jurisprudence. 

266 Neshataeva T. N. Commercial courts and some questions of application of international law in the Russian 
Federation // Russian Yearbook of International Law, 1998-1999. SPb., 1999. 228 p.

267 A specific exception may be political acts (for example, resolutions) in which international customs may be 
reflected in writing. In this case the resolution does not become a source of law. For example, the United 
Nations International Court of Justice, in its advisory opinion on the Legality of the Threat or Use of Nuclear 
Weapons (1996), states: "General Assembly resolutions, even if they are not binding, may sometimes have 
normative value They can, in certain circumstances, provide evidence important for establishing the existence 
of a rule or the emergence of opinion juris" // URL: https://www.futurepolicy.org/wp-
content/uploads/2015/01/Annex-5.pdf (application date 18.09.2018).

268 Lukashuk I.I. International Law in the Courts of States. P. 169.
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Despite the seemingly simple and natural solution to the proposed problem, 

everything is not so simple. There is a contradiction in the very nature of resolutions 

of international bodies. They do not have a binding legal force inherently; but it is 

also impossible to ignore them even if they contradict the norms of domestic 

normative legal acts only in theory. Even if the state only politically declared its 

adherence to certain rules, it takes at least not legal but political obligations to 

harmonize its domestic legal regulation and law enforcement with such rules.

Regarding the nature of the cooperation of states within the framework of 

international organizations, the International Court of Justice "emphasizes that the 

mere fact of state membership in an international organization "implies certain 

reciprocal obligations of cooperation and conscientiousness" that the state and the 

organization take".269

In this case, it should be noted that international acts of political nature mostly 

guide the political activity of the states that are members of an international body or 

organization. This determines subsequent legislative and political activity in the

domestic legal system and in the field of international communication. Consequently, 

in most cases, the ideas and provisions of political acts are manifested in the rules of 

national or international law. The court in the process of law enforcement should

assess the existence of such manifestation and apply a norm of the relevant law 

taking into account the recommendatory act of international law on which it was 

based. However, what was stated above does not allow us to draw conclusions that 

the recommendatory acts of international law should be applied by Russian courts in 

a similar way as international treaties.

Advisory international acts are issued by international bodies or organizations 

that were established to ensure the implementation of a particular international treaty, 

to generalize the practice of its application and to formulate practical 

recommendations on the basis thereof. In this case, it is possible to define them as 

269 Judgment in the case of the U.S. diplomatic and consular staff in Tehran // ICJ. Reports. 1980. 93 p. // Cit. ex: 
Lukashuk I.I. The Norms of International Law in the Russian Legal System. P. 26 
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mandatory acts for domestic enforcement agencies as they are acts of the official 

international legal interpretation of the rules of international law.

The resolutions themselves, for example, the UN General Assembly, are not 

carriers of the norms of international law. However, as practice has shown, states 

often seek to ensure that their actions do not disagree with the rules contained in such 

documents, as they "constitute an important form of collective state practice that 

should be taken into account when interpreting the rules of international law".270

Taking into account these non-normative acts at the interpretation stage when 

applying the norms of treaties of the RF cannot and should not be replaced by actual 

law enforcement of these acts.

First, a particular judge should be aware of the non-normative and nonlegal 

nature of these acts.271 Secondly, as soon as it is impossible to completely ignore such 

nonlegal act, the law enforcer should understand how to build the process of legal 

qualification and subsequent argumentation of his conclusions and decisions so that 

they conform with the political obligations of the state. 

V.P. Talimonchik analyzed specific cases that involved application of various 

acts of international organizations by Russian courts and concluded that "there are no 

uniform approaches in the practice of courts... In a number of cases, non-binding 

resolutions are applied"; and in some cases the application of such acts "for a 

particular case is inappropriate and not based on the normative provisions related to 

the structure of the Russian legal system".272

S.Y. Marochkin notes that courts do not always establish "whether an 

international document is a treaty, i.e. whether it is legally binding".273

The analysis of commercial judicial acts proves these statements to be true.

270 Lukashuk I.I. The Norms of International Law in the Russian Legal System. P. 26 
271 While working in the Russian commercial courts and during the dissertation research period the author 

analyzed a significant number of law enforcement acts by the Russian commercial courts which often reveal a 
lack of understanding or neglect of rules of statement of judicial acts, which may result in incorrect conclusions 
about the level of legal understanding that the law enforcers have.

272 Talimonchik V.P. Resolutions of international organizations in the legal system of Russia. P. 141.
273 Marochkin S.Y. What international rules and treaties are subject to application by the courts // Commercial and 
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Here is an example. UN General Assembly resolution 217 (A) III of 

10.12.1948 adopted the Universal Declaration of Human Rights, the preamble of 

which states: "The General Assembly proclaims this Universal Declaration of Human 

Rights as a common standard of achievement for all peoples and all nations, to the 

end that every individual and every organ of society, keeping this Declaration 

constantly in mind, shall strive by teaching and education to promote respect for 

these rights and freedoms and by progressive measures, national and international, to 

secure their universal and effective recognition and observance, both among the 

peoples of Member States themselves and among the peoples of territories under their 

jurisdiction".274

Decisions of international organizations "are adopted on the basis of 

constituent documents of international organizations, i.e. international treaties 

establishing the powers of the bodies of these organizations" and they are "the law-

forming sources for determining the legal force of decisions of international 

organizations".275

In accordance with Article 10 of the UN Charter, the General Assembly is 

authorized to make recommendations to UN members.276 This means that the 

Declaration is an act of the adopted by the agency of an international organization 

and is advisory by nature. It did not undergo and does not need any international or 

national procedures to acquire binding legal force. Even though this document 

reflects certain fundamental principles of international human rights law, it cannot be 

considered as a normative legal act of international law, since it has no major 

characteristics of such an act. 

In the light of current discussions around the normative power of the 1948 

Universal Declaration, A.S. Ispolinov do not deny the fact that this is not an 

international treaty that imposes legal obligations on States, and also concludes that 

274 Universal Declaration of Human Rights, 10.12.1948 // URL: 
http://www.un.org/ru/documents/decl_conv/declarations/declhr (application date 18.09.2018).

275 Implementation of Russian Federation international treaties / Ed. O -40
276 Charter of the United Nations of 24.10.1945 // Collection of existing treaties, agreements and conventions 

concluded by the USSR with foreign states. Vol. XII. M., 1956. Pp. 14 – 47; URL: 
http://www.un.org/ru/sections/un-charter/chapter-iv/index.html (application date 25.01.2016).
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“only some of the provisions of the Declaration have acquired the status of the usual 

norms of international law».277

Consequently, this act shows intentions of the state and cannot be, in a strict 

sense, applicable by national commercial courts or qualified as an international 

treaty.278

However, in its the reasoning part of the Decision of the Ninth Commercial 

-3716/2014, the judge 

evaluated the appeal pleadings as follows: "Article 17 of the Universal Declaration of 

Human Rights, adopted by the UN General Assembly on 10.12.1948, proclaims the 

principle according to which everyone has the right to own property both alone and in 

association with others, and no one shall be arbitrarily deprived of his property. To 

implement this principle, Article 35 of the Russian Federation Constitution 

established that the right to private property is protected by law".279 However, only 

rules of law can be "implemented"; and the subjects of this process can be the 

subjects of law, but not normative legal acts (especially not the Constitutional law of 

the state). Therefore, the initial reference of the commercial court to "proclaimed 

principles" in the declaration was legally valid, but it is impossible to say that the 

provisions of the Declaration were implemented and especially not by the 

Constitution of the RF. In this case, the Russian Federation has implemented the 

fundamental principles of international law in this area by presenting the basic 

directions of its domestic policy in the Constitution. 

The following judicial expressions "In accordance with Articles 7, 8 and 10 of 

the 1948 Universal Declaration of Human Rights, Article 6 of the 1950 European 

Convention for the Protection of Human Rights and fundamental freedoms, and 

Article 14 of the 1966 International Covenant on Civil and Political Rights, everyone 

277 Ispolinov A.S. The legal status of the Universal Declaration of Human Rights (on the 70th anniversary of 
adoption) // Comparative constitutional review. M., 2018. No. 4 (125). Pp. 4-5.

278 In this case, the author does not deny the fact that the 1948 Universal Declaration of Human Rights proves the 
existence of customs related to human rights that had formed long before its adoption by the UN GA and 
recognized by the states as such. This act shows the formation of a customary norm of international law. But, 
despite this, this act is not a normative and legal act of international law and cannot be used as a source of the 
law; it can be used by the justice authorities only for interpretation of norms of international or national law.

279 The Resolution of the Ninth Commercial -3716/2014 // 
Access from the legal database “ConsultantPlus” (17.09.2018).
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is equal before the law and court",280 "this provision conforms to the Universal 

Declaration of Human Rights of 1948",281 "according to the provisions of the 

Universal Declaration of Human Rights of 1948"282 are generally accepted in law 

enforcement acts of commercial courts. However, it is difficult to consider them as 

legally correct, since such references may indicate the court's assumption of binding 

legal force of a particular act of international law.

According to the Resolution of the Twenty-first Arbitration Court of 

Appeal dated -1853/2014, "international 

agreements and conventions establish the right of every person to have his or her 

rights effectively restored by competent national courts in cases of violation of 

fundamental rights granted by the Constitution or law (Article 8 of The Universal 

Declaration of Human Rights adopted on December 10, 1948. by UN General 

Assembly)".283 In this case, the reasons to present a Judicial Act in this way are not 

clear, since there is no reference to the source of international law; however, the verb 

"establish" is used, which is an indication of binding force of the regulations. Thus, 

this reference is not a declaration of the state's intentions and the existence of certain 

legislative provisions in this regard, but is intended to reflect the "application of 

international law by the court", which, in fact, cannot occur in this case. The same 

conclusions can be made about the reasons for resolution of the Fourteenth 

Commercial Appellate Court of 26.09.2014 with regard to case No. A13-

7185/2014.284

The reasoning part of the resolution of the Eleventh Commercial Appellate 

Court of 13.08.2013 with regard to case No. A55-34819/2012 is debatable, as it says 

280 -
2304/2014 // Access from the legal database “ConsultantPlus” (17.09.2018); a similar reference is found in the 

-
12095/2014.

281 The Resolution of the Fifteenth Commercial Appellate Cou -
23686/2008 // Access from the legal database “ConsultantPlus” (17.09.2018).

282

07AP-4331/08 // Access from the legal database “ConsultantPlus” (17.09.2018).
283 The Resolution of the Eleventh Commercial Appellate Court dated 13.08.2013 with regard to case No. A55-

34819/2012 // Access from the legal database “ConsultantPlus” (17.09.2018).
284 The Resolution of the Fourteenth Commercial Appellate Court dated 26.09.2014 with regard to case No. A13-

7185/2014 // Ibid.
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that "the decision to reorganize two municipal medical institutions should be adopted 

according to the requirements of Article 25 of the Universal Declaration of Human 

Rights adopted by the UN General Assembly on December 10, 1948; Article 41 of 

the Constitution of the Russian Federation and the provisions of the Federal law of 

-FZ "On General Principles of Public Health Protection 

of the Citizens of the Russian Federation".285 The provisions of the Universal 

Declaration of 1948 are not obligatory or binding by their nature.

In those countries where the norms of international law are part of the national 

legal order, according to A.S. Ispolinov, they are subject to application by national 

courts. At the same time, he makes a reservation that the provisions of the 

Declaration, like other international legal documents, can be used by national courts 

in two ways: «when interpreting the norms of national law to increase the credibility 

and legitimacy of their conclusions» and «in order to resolve specific disputes instead 

of applicable national law, but for this any court must justify its acceptance of the 

Declaration’s provisions as an expression of the usual rules of international law».286

Obviously, in the considered cases, the courts did not select one or another option 

and, moreover, the court did not analyze the possibility of establishing the nature of 

custom in any provision of the Declaration.

In terms of the requirements for law enforcement, it is necessary to clearly 

separate the normative legal acts of international law and other acts of international 

law that do not have binding legal force of the source of law. Taking into account 

such separation it is necessary to carefully select the terms for the presentation of the 

reasoning part of judicial acts. Therefore, we believe that in order to present advisory 

provisions of international law acts in a judicial act, the following expressions are 

appropriate: "The basic principles of international law are formulated in...", "the basic 

principles of international law were reflected in..." "in... are proclaimed...", " from the 

content of... , it is possible to conclude that the intention of the state is...", "... the 

285 Ibid.
286 Ispolinov A.S. The legal status of the Universal Declaration of Human Rights (on the 70th anniversary of 

adoption). P. 6.
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fundamental rights and freedoms include... "287 etc. The specifics and content of 

every particular advisory act should be taken into account in each case.

Here is another example. The Seventh Commercial Appellate Court in case No. 

A27-8992/2014 considered the request of OAO "Russian Railways" (claimant) to 

annul the non-normative act of the Department of Culture and National policy of the 

Kemerovo region (defendant). The subject of research was a cultural heritage site. 

The Appellate Court concluded that "the requirements for the environment protection, 

including prevention of adverse effect of economic and other activities are also 

applicable to the urban environment".288 This statement was followed by the 

arguments that give rise to doubt: "Such approach conforms with the provisions of 

international legal acts, including the Universal Declaration of Human Rights, Article 

27 of which says that... and the Final Act of the Conference on Security and 

Cooperation in Europe, according to which…". These two international acts are 

related to international policy and do not lay normative obligations on the state in this 

field. However, the provisions of these acts are quoted with the preposition 

"according to" which indicates that the court considers that the provisions have 

binding force, i.e. the acts are of normative legal nature, which does not correspond 

to reality. If the court had previously given an evaluation (legal classification) of the 

international instruments in question, it would not have been necessary to interpret 

the provisions of the judicial act and make assumptions about the legal position of the 

court.

In this resolution, the court of appeal refers to the directives of the International 

Charter for the conservation and restoration of monuments and attractions, adopted 

by the II International Congress of Architects and technical experts on historical 

Monuments in Venice (1964)".289 Apart from the fact that the reference is generally 

287 See, for example: The Resolution of the Thirteenth Commercial Appellate Court dated 13.10.2011 concerning 
-43904/2011, the Resolution of the Nineteenth Commercial Appellate Court of 22.12.2014 

concerning case No. A64-3716/2014 // Access from the legal database “ConsultantPlus” (17.09.2018). But the 
second judicial act contains an error which we have mentioned above - an indication of the fact that the 
Constitution of the RF in its articles "implements" the principle proclaimed by the Declaration of 1948.

288 The Resolution of the Seventh Arbitration Appellate Court dated 31.10.2014 concerning case No. A27-
8992/2014 // Access from the legal database “ConsultantPlus” (17.09.2018).

289 Ibid.
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incorrect,290 the court does not evaluate what the act is and what its nature is.291 Then 

the Commercial Court refers to Articles 4, 5 and 6 of the Convention on the 

Protection of the World Cultural and Natural heritage, stating that it was" adopted by 

the General Conference of the United Nations Educational, Scientific and Cultural 

Organization of November 16, 1972".292 However, no analysis of the legal force of 

this act (especially taking into account previous references to acts of recommendatory 

nature of international organizations) was not implemented by the court (there is no 

analysis of participation/non-participation of Russia in this international treaty, 

entry/non-entry into force under international law, the presence/absence of official 

publication of this act on the territory of Russia, and in general, or any analysis of the 

relevance of the stated norms of the international treaty to the disputed legal 

relations).

There are significant gaps even at the level of directives for the proceedings. 

There is a dearth of conceptual unity on the question of how to present and formulate 

non-normative acts of international law, which certainly leads to misunderstandings 

of the justice authorities in this matter. Thus, item 5 of resolution of the Plenum of 

the Supreme Court of the RF dated 31.10.1995 No. 8 "On Application of the 

Constitution by Courts of the RF in Law Enforcement" has the following explanation: 

"In the law enforcement process, the courts must assume that the universally 

recognized principles and norms of international law enshrined in international 

covenants, conventions and other instruments (in particular, in the General 

Declaration of Human Rights, the International Covenant on Civil and Political 

Rights, the International Covenant on Economic, Social and Cultural Rights) and  

290 The court proposes a quotation from the international act in question with a reference to Article 7, but the 
above provisions are taken from the preamble and Article 7 of the act.

291 This act was adopted by an international non-governmental organization, the International Council for the 
Protection of Monuments and Historical Places (hereinafter ICPMHP); Russia is a member country of UNESCO 
and in this connection a national committee of ICPMHP is established in our country, but the acts adopted by 
this organization do not have binding legal force. Moreover, this act was not published on the territory of the 
Russian Federation at all- its written presentation in the Russian language was carried out only in the following 
edition of the St. Petersburg University of the Humanities and Social Sciences: Zapesotsky A.S. International 
legal documents on cultural issues. SPB., 1996. 389 p. This does not rescind the consideration of its provisions 
in the interpretation of international law or national law in this area of public relations. In this case, the reference 
of the court should have been used as an additional means of interpretation.

292 The resolution of the Seventh Commercial Appellate Court of 31.10.2014 concerning case No. A27-8992/2014 
// Access from the legal database “ConsultantPlus” (17.09.2018).
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international treaties of the Russian Federation shall be in accordance with part 4 of 

Article 15 of the Constitution of the Russian Federation as part of its legal system".293

It can be assumed that the Plenum of the Supreme Court of the RF in this item had an 

intention to note certain acts of international law, to which the courts should pay 

special attention, as well as to emphasize the possibility of giving different titles to 

these acts. But such an explanation does not correspond to international law. 

International covenants and conventions have indeed enshrined certain universally 

recognized principles and norms of international law, but these are only some of the 

names of international treaties, the normative and legal acts of international law. The 

International Covenant on civil and political rights of 1966,294 the International 

Covenant on economic, social and cultural rights of 1966,295 are international treaties, 

but it is not clear for which reason they are listed in the same list as the Universal 

Declaration of Human Rights which is an advisory act of international law. It is also 

not clear why they are not listed as an example of the international treaties of the 

Russian Federation.

Whereby it is difficult to demand from the court of higher instance any 

consistent explanations because of the incorrect language of part 4 of Article 15 of 

the Constitution. For example, B.I. Nefedov notes that "the wording of item 4 of 

Article 15 of the Constitution of the RF has a legislator's mistake, because it contains 

a serious inherent contradiction: it establishes the priority of the norms of 

international treaties over the national norms of law and, at the same time, the 

inclusion of universally recognized principles and norms of international law in the 

national legal system of Russia".296 However, it is undeniable that clarifications on 

the application of certain acts should provide clarity, transparency, knowledge of law 

and certainty in the implementation of such principles, which was not achieved in this 

293 The Resolution of the Plenum of the Supreme Court of the RF dated 31.10.1995 No. 8 (ed. on 03.03.2015) "On 
Application of the Constitution by Courts of the RF in Law Enforcement" // Access from the legal database 
“ConsultantPlus” (17.09.2018).

294 International Covenant on civil and political rights of 1966 // Access from the legal database “ConsultantPlus”
(17.09.2018).

295 International Covenant on economic, social and cultural rights of 1966 // Access from the legal database 
“ConsultantPlus” (17.09.2018).

296 Nefedov B.I. International and Domestic Law Relation: problem of inter-systemic formations. Author’s 
abstract of the dissertation for the degree of doctor of juridical sciences -15.
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case. In particular, in one of the comments to the Constitution of the RF, this item of 

Article 15 of the Constitution of the RF "international treaties shall apply even in 

cases where this is detrimental to the interests of the Russian Federation and its 

citizens".297 Even at first sight, such a statement contradicts the social relevance of 

international law and does not take into account the rights of each sovereign state to 

denunciation of international treaties. It also does not take into account internal 

processes in the legal system of the state, the supremacy of the Constitution as the 

fundamental national law, and the principles of law enforcement, as well as other 

general interconnected legal categories.

In regard with all the foregoing I believe it is necessary and natural to note 

separate judicial acts in the investigated questions, as undoubtedly indicative of more 

careful analysis carried out in this area.

The Fourth Appellate Arbitral Tribunal's resolution dated 09.09.2015 for case 

-4606/2015 supported the decision of the Court of First instance to satisfy 

the claim of JSC "Aeroflot" (applicant) to the Federal Service for Supervision of 

Consumer Rights Protection and Well-being for Zabaikalsky Region (Head Office) to  

invalidate the order on elimination of infringement, namely, failure to provide 

necessary and reliable information about services in national currency of the Russian 

Federation (ruble).298 In its Resolution, the Appellate Court consistently established 

the existence of an act of the international non-governmental organization 

(International Air Transport Association (IATA)- a Resolution on special provisions 

in the territory of Russia. This document is not an international treaty of the RF299,

but its provisions are binding on the claimant who is a participant of an international 

297 Borisov A.B. Commentary to the Constitution of the Russian Federation (article-by-article). With the 

298 The Resolution of the Fourth Commercial Appella -4606/2015 // Access 
from the legal database “ConsultantPlus” (17.09.2018).

299 The Commercial Appellate Court surely made a preliminary reference (it is not exactly relevant to this case) to 
Article 2 of the Law of the Ru -1 "on Protection of Consumer Rights". 
According to this reference, if an international treaty of the RF established rules on consumer protection other 
than those provided by this Law then the rules of the international treaty should be applied.
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organization. In this connection, the commercial court has correctly analyzed the 

provisions of the existing domestic legal regulation in this area for the purpose of not 

contradicting the provisions of the resolution of an international Organization. That 

is, the court used the interpretation of the norms of national law, taking into account 

the provisions of recommendatory international acts which can be viewed as 

compatible. The Appellate Court therefore concluded: "The legislation of the Russian 

Federation does not provide for restrictions on the carrier's choice of the currency in 

which the tariffs for transportation are announced. In the territory of the Russian 

Federation, payment of tariffs and charges established in foreign currency is made in 

rubles. In this case, the passenger is given an appropriate document confirming the 

payment, where the amount of paid money is also indicated in rubles. Thus, the fact 

of establishing tariffs in foreign currency [on the basis of the claimant's participation 

in IATA] does not violate the legislation of the Russian Federation, including the 

Law on Protection of Consumer Rights".

The Eighth Commercial Appellate Court in its ruling of 24.12.2012 regarding 

-1015/2012 supported the decision of the Commercial Court of the 

Khanty-Mansiysk Autonomous Region Yugra concerning the denial to satisfy the 

claim of LLC PSK "Vtorma" (claimant) to recognize the information on the official 

website of the defendant (LLC My City) as untrue and tarnishing the business 

reputation of the claimant.300 In particular, regarding the interpretation of the right to 

freely express an opinion, the judicial panel in the reasoning part rightfully referred to 

Article 10 of the Convention for the Protection of Human Rights and Fundamental 

Freedoms, 1950, Article 19 of the International Covenant on Civil and Political 

Rights, 1966, Article 29 of the Constitution of the RF. The Court further examined 

the provisions of Resolution 7/36 of the Council on Human Rights and the Joint 

Declaration on Freedom of Expression and the Internet from 01.06.2011, after which 

it concluded: "The said Declaration is not a rule of law of binding nature".301 Despite 

the obvious theoretical error of the statement of thought (a declaration is a document, 

300 -1015/2012 
// Access from the legal database “ConsultantPlus” (17.09.2018).

301 Ibid.
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therefore, it is not a source of law and does not contain the rule of law of binding 

nature), the essence of it is absolutely true – the act does not create international legal 

obligations for the states.

Moreover, from the point of view of international law, the court in this decision 

made a correct conclusion that in the case under consideration "the imposition of 

responsibility... is possible only on the grounds provided by the general rules of civil 

law. At the same time, the general principles, including international, that are applied 

to determine the liability of owners of websites, cannot be radically different from the 

principles of liability of the owners of other mass media. This is also evidenced by 

the coincidence of legal positions set out in the Declaration [on Freedom of 

Expression and the Internet] and the Resolution of the Plenum of the Supreme Court 

of the Russian Federation of 15.06.20

Russian Federation on Mass Media by courts".302

In this case, the court correctly selected the language for the analysis of non-

normative acts of international law.

A correct and worthy example of wording is the statement of the Fifth 

-6157/2012 concerning a 

resolution of an international organization: "By making this conclusion, the court 

takes into account the provisions of the Resolution of the International Maritime 

Organization (IMO) A. 1052 (27) "State Port Control Procedures, 2011 "..., according

to which…" In this case, even the preposition "according to" is acceptable, since it 

was initially noted that the provisions of this act are "taken into account" but are not 

considered to have binding force.

Thus, we believe that the following conclusions need to be made normative or 

at least advisory.

An international Treaty of the RF is a normative legal act, it contains rules of 

law and it is subject to application by Russian commercial courts. 

International acts of advisory nature (political acts, resolutions of international 

organizations), regardless of their titles or their similarity in terms of wording with 

302 Ibid.
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treaties are not the sources of law. In general, they contain no norms of international 

law. Such acts may not become applicable by the Russian commercial courts. 

The principle of taking into account non-normative international acts at the 

stage of interpretation of the norms of international treaties of the RF by commercial 

courts cannot and should not be replaced by actual application of these acts. The 

necessity to distinguish the actual application of a treaty norm of the RF and taking 

into account during interpretation (one of the stages of law enforcement) the 

provisions of a non-normative, advisory act of international law determines the 

requirements to the wording of the reasoning part of judicial acts.
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3.9. Directions and ways to ensure uniformity of application of international treaty 

rules by commercial courts of the Russian Federation

Based on the analysis of directions and ways to formulate law enforcement acts 

in the cases that involved international law, by Russian commercial court we may note 

that there are four options for the possible use of international treaty rules. 

1. A simple reference to an iternational treaty of Russia in the text of a judicial 

act, as a rule, in the general list of applicable sources, without a reference to specific 

articles and provisions of the treaty. Whereby, the commercial court concludes that the 

international treaty regulates the domestic relations that are considered and evaluated in 

the context of a particular dispute.

Most often, however, such use is characterized by the actual coincidence of the 

regulatory effect of the international treaty with the norm of a domestic legal act.

The source of the international law is not analyzed in terms of its legal effect 

within the domestic legal relationship, its validity is not investigated, even its content is 

not always disclosed (the judicial act may be limited only by the statement, according to 

which legal regulation is equivalent to the provisions contained in the international 

treaty).

This is mainly due to the unwillingness of the court to put its decision in jeopardy 

of the possible misinterpretation or wrong evaluation of the norms of the international 

treaty. Moreover, the wording of the norms themselves of the Russian legislation (part 3 

of Article 3 and part 4 of Article 13 of the AIC of the RF, paragraph 2 of part 2 of 

Article 7 of the Civil Code of the RF, paragraph 1 of article 7 of the Tax Code of the 

RF, etc.) are of predominantly "negative" nature in relation to the applicability of the 

norms of treaties. The stated and many other norms of the Russian legislation formulate 

the following theoretical premise: only in such cases when the treaty of the RF foresees 

a norm that is other than the legislation of the RF does, the treaty is applied.  

Earlier in the present study it was substantiated that in case of coincidence of the 

regulatory effect of the international treaty and the national legal act, it is necessary to 

apply both normative acts with the purpose of the most complete, objective and 

comprehensive analysis of the situation, including the corresponding interpretation of 
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each norm. In such cases, more often than not, the regulatory effect of the international 

and national law is complementary.

As an illustration, we can cite the following.

The resolution of the Eighth Commercial Appellate Court dated 23.04.2012 

-11038/2010 states the following: "The Party that unilaterally 

refused to execute   the contract shall notify the other party about it, and the contract of 

delivery is considered to be terminated from the moment of receipt of such notice by the 

Party concerned (item 4 of Article 523 of the Russian Civil Code). The United Nations 

Convention on Contracts for the International Sale of Goods (1980) contains similar 

provisions".303

The judgment of the Thirteenth Commercial Appellate Court dated 22.10.2008, 

-5652/2008, contains the following reasoning: "These legal 

provisions are consistent with the Convention on Facilitation of International 

Maritime Traffic of 9 April 1965 (hereinafter referred to as the Convention) regulating

maritime relations and the requirements for documents and procedures, moorage and 

departure of vessels on an international foreign voyage".304

The Fifteenth Commercial Court, in the decision dated -

29588/2009, stated: "In accordance with item 5 of the Bern Convention for the 

Protection of Literary and Artistic Works and Article 5, item 3, of the Law of the 

Russian Federation on Copyright and Related Rights, works created in the United States 

are granted the same regime of legal protection as for Russian objects of copyright".305

The latter judicial act also provided the following clarification: "The United 

States of America, like the Russian Federation, is a party to this Convention (Russia 

acceded to the said Convention on the basis of Resolution of the Government of the 

for Russia on 13 March 1995, and the United States of America has participated in the 

303 The Resolution of the Eighth Commerci -11038/2010 
// Access from the legal database “ConsultantPlus” (17.09.2018).

304 -5652/2008 // Ibid.
305 The Resolu -

29588/2009 // Ibid.
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Convention since 1 March 1989".306 However, subsequently, the court confined itself to 

the analysis of the legal norms of the Russian legislation regarding this issue.

2. In view of the last remark, the second option of the use should be direct 

application of the international treaty of the RF as a legal regulator of legal relations. 

This option has usually to do with a legal expertise of the relevant source of 

international law and a statement of the preferential application of its rules.307

This conclusion reflects the adherence to a more widespread trend of the dualistic 

theory on the priority of international law over national law in terms of applicability of 

the law. 

Referring to part 4 of Article 15 of the Constitution of the RF and part 2 of 

Article 7 of the Civil Code of the RF, the commercial courts of the first and appellate 

-7091/2007 applying the Convention on the 

Contract for the International Carriage of Goods by Road, 2008 concluded that "since 

the Convention provides for a different procedure of calculation and amount of 

reimbursement of the value of the lost cargo during transportation than it is established 

by law... the amount of damage shall be determined in accordance with the provisions 

of the Convention".308

Here is another example: rejecting the arguments of the claimant "on the 

erroneous application of the rules of the international treaty and non-application of 

domestic law", the Thirteenth Commercial Appellate Court referred to their 

contradiction "part 4 of Article 15 of the Constitution of the RF and Article 7 of the Tax 

306 Ibid.
307

A56-26717/2009; The Decision of the Federal Commercial Court of the Northwest District dated 11.05.2010 
-7314/2008; The Resolution of the Presidium of the Supreme Commercial Court Court of the 

Federal Commercial Court of the West 
-1571/2009 (2526-A03- -12971/2006-3; The 

11284/09 // Ibid.
308 This refers to the Convention on the Contract for the International Carriage of Goods by Road in 2008 and the 

-FZ dated 30.06.2013 "On Shipping and Forwarding Operations" (the Resolution of the 
Seventeenth Commercial Appellate Court dated 27.05.2008 and the Decision of the Commercial Court of the 

-7091/2007 // Ibid.
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Code of the RF, establishing the priority of the international treaty, to which the Russian 

Federation is a party, over the norms of the national Russian legislation".309

However, in this case, a number of significant circumstances can be overlooked, 

such as the legal force and validity of a particular international treaty, the sphere of 

public relations subject to the regulation of these rules, the interpretation of the norms of 

international treaties, and the generally accepted application of the norms of 

international treaties. The stated aspects, though, are rather theoretical, but they are very 

important for the law applicability, because without their evaluation it is impossible to 

determine the possibility or impossibility of the international treaty's regulation of legal 

disputes.

There are tendencies in the arbitration practice that are characterized by the 

court's desire to evaluate an international treaty as a holistic legal phenomenon, with its 

inherent peculiarities. In such case, after legal analysis of a relevant international treaty, 

the commercial court may reach the following conclusions: there is a need to attribute 

controversial legal relations to the sphere of law regulation of a specific international 

treaty or to exclude controversial relations from within its jurisdiction.

While making its first conclusion, the court should also verify the validity of the 

international treaty and its validity at the time of the legal dispute. Some courts also 

rightfully evaluate the existence or absence of official publication of an international 

treaty in the Russian Federation. The sequence of determinations of these factors has no 

legal significance for the substance of the final conclusion; these factors should be 

examined together and only after that there can be a conclusion whether the specific 

norms of international law may or may not be applied to the legal dispute.310

309 This refers to the Agreement between the Government of the Russian Federation and the Government of the 
Republic of Cyprus for the avoidance of double taxation in respect of taxes on income and capital of 1998 (The 

-51459/2005) // Ibid.
310 The Eighth Commercial Appellate Court, in its -2918/2007, stated 

that "the Court of First instance has correctly applied the provisions of the United Nations Convention on treaties of 
the International Sale of Goods (1980) since the Russian Federation (since 1990) and the Czech Republic (since 
1993) are parties to this Convention"; the Judicial Panel of the Twelfth Commercial Appellate Court in its decision 

-2685/2010 found that "the Court of First instance unreasonably applied the 
norms of Russian law only, but it did not apply the provisions of the said Convention" because it was "incorrectly 
stated that the Russian Federation is not a party to the Convention on the Contract for the International Carriage of 
Goods by Road and the protocol of 05.07.1978" // Ibid.
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3. The third option of the use of international treaty rules appears to be most 

sensitive to criticism,311 it is characterized by the total absence of a reference to an 

international treaty which, by its regulatory nature, should be applied to legal disputes. 

This position often leads to two consequences: annulment of a judicial act by a 

higher court as one of the methods to appeal or to affirm the judgment by a superior 

court, with an indication of the norms of international treaties that were not applied.

The following situation is an example of the first consequence. The resolution of 

the Presidium of the Supreme Commerc

11284/09 ascertains the existence of grounds for the abolition of the appealed judicial 

acts and for referring the case to the court of first instance because the conclusions were 

made without taking into account the provisions of the Convention on the Contract for 

the International Carriage of Goods by Road from 19.05.1956.312

The decision of the Federal Commercial Court of the Moscow district from 

-34563/10 found that "in accordance with article 

VII of the Budapest Convention of 05.12.1980, as well as under article 16 of the 

Agreement between the Government of the Russian Federation and The Joint Institute 

of Nuclear Research on Whereabouts and the Conditions of the Institute in the Russian 

Federation, which was committed in Dubna, Moscow Oblast, on October 23, 1995 

ratified by the Federal Assembly of the RF (Federal La -FZ).

The Joint Institute for Nuclear Research is exempt from payment of the state fee. Both 

documents are international treaties. The Agreement between the Government of the 

Russian Federation and the Joint Institute for Nuclear Research on the Whereabouts of 

the Institute in the Country was published in the collection of legislation of the Russian 

International Treaties, 2000. The appeal of the Joint Institute for Nuclear Studies 

311 However, both this option and the former one should be referred to as "passive law application", which was 
described in the previous paragraphs of this study. 

312 The Resolution of the Presidium of the Supreme Comm
Access from the legal database “ConsultantPlus” (17.09.2018).
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referred to the aforementioned normative acts. However, the court of appeal has not 

applied these rules".313

The second of the above-mentioned consequences results from the similarity of 

the legal regulation of the dispute with the norms of international and national law.

4. Another option for the commercial court to use the rules of international 

treaties is to formulate the conclusion that the international treaty is not subject to 

application. Such conclusion should be based on a comprehensive study of the 

characteristics of the treaty itself and the scope of the regulatory effect of its norm. 

Thus, each particular use / non-use of norms of international agreements based on 

the sole discretion of the judge (or the ollegium), on the established law practice with 

regard to a particular issue, as well as on the position of the Supreme Court of the RF 

(formerly the Supreme Arbitration Court of the Russian Federation) or lack thereof.

The prompt and competent application by the Russian courts of the norms of 

international treaties should be the result of the consolidation of the internal 

mechanisms for improving the Russian judicial system: of identifying in practice the 

problem areas, improving scientific research in this area, ensuring the state with 

appropriate mechanisms for the application of international treaties.

Identification by the Supreme Court of the Russian Federation of problems in the 

field of application of the norms of international treaties and adoption of 

recommendations for their resolution. Considering the existence of gaps in the legal 

regulation of individual issues in this area, recommendations and explanations on the 

application of international treaty norms based on a synthesis and analysis of law-

enforcement judicial practice could have an important role to be played by the highest 

court - the Supreme Court. The Supreme Court of the Russian Federation can 

implement its recommendations and explanations in various forms, the main of which 

are rulings adopted by the Plenum of the Supreme Court and approved by the Presidium 

of the Supreme Court of the Russian Federation. These documents would be an 

313 The Resolution
A41-34563/10 // Ibid.
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operational way to form a legally correct and effective law enforcement behavior of the 

Russian arbitration courts.

Norms of international law, as I.I. Lukashuk fairly points out,  "are not 

sufficiently articulated, reminding often of declarations and intentions",314 so

explanations should be of interpretive nature and stress the need for a more detailed 

approach to the legal evaluation of each international treaty of the Russian Federation in 

each particular case.

One of the main purposes of the reviews and resolutions of the Supreme Court of 

the Russian Federation should be to ensure a uniform and legally correct application by 

commercial courts of not only laws and subordinate normative acts, but also 

international treaties of the Russian Federation.

Professional development of judges in international law. In paragraph 18 of the 

famous Resolution of the Plenum of the Supreme Court of the Russian Federation of 
315 in

the course of the organization of aducational process of preparation, retraining and 

improvement of qualification of judges and court personnel to pay particular attention 

to the study of the principles and norms of international law and international treaties, to 

reviewsources of international and European law regularly , to issue the necessary 

practical aids, commentaries, monographs and other educational, methodical and 

scientific literature.

T.N. Neshataeva noted: "Since the applicability of international norms is always 

a rather complex process, commercial courts have an agenda for the in-depth study of 

international law issues. It seems that the Russian international law science will also be 

able to assist the process of applicability of international law by the courts of the 

Russian Federation".316

Training programs for judges of the Russian commercial courts include a section 

on the study of the applicability of international law as a mandatory component. 

314 Lukashuk I.I. International Law in the Courts of States. P. 106.
315 On September 4, 2014, the Russian Academy of Justice was renamed the Federal State Budgetary Institution of 

Higher Education “Russian State University of Justice”.
316 Neshataeva T. N. Commercial courts and some questions of application of international law in the Russian 

Federation // Russian Yearbook of International Law, 1998-1999. P. 231.
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At the same time, in deciding whether to approve a candidate for the position of a 

judge of commercial court, we think that the situation is not quite normal.

The website of the Higher Examination Commission for the Qualification 

Examination for the Judge is posted “Questions to prepare for the qualification exam for 

the position of judge of the arbitration court”.317 The list includes 163 questions in 6 

sections of law: theories of law, constitutional, civil, arbitration procedure, 

administrative and tax law.

Examiners checking the degree of preparedness of the candidate qualifications in 

the arbitration court judge on issues of international law carried out only on the 4th 

most common issues: two questions from the section “Questions on the theory of law” -

“Sources and forms of international law applicable in Russia” and “Correlation of 

international and Russian law”, and two questions from the section “Questions on 

arbitration proceedings” - “Proceedings on recognition and enforcement of decisions of 

foreign courts and foreign arbitral awards” and “Peculiarities of notifying foreign 

persons participating in the case about the time and place of legal proceedings”.

Considering the problems existing in commercial proceedings with the 

application of international principles and norms of generally recognized and 

contractual nature, partially reflected in this study, it is impossible not to note the very 

low level of requirements for candidates for commercial judges on international law 

issues: the proposed wording of questions for the preparation and verification of 

examinees Candidates correspond to the level of examinations of students of the 2nd 

year of the university, which cannot be considered acceptable.

Besides, assistants of judges, whose duties include preparation of draft judicial 

acts, as well as analysis of normative documentation and law practice on existing issues, 

should also receive necessary knowledge and information about various innovations in 

the field of applicability of the norms of international treaties by Russian courts of 

arbitration. In some cases, given the particularities of the judicial process, the internal 

organization of the courts, secretaries of court sessions should have a well-structured 

knowledge of the order and procedures, for example, a foreign citizen's participation in 

317 URL: http://www.vekrf.ru/publication/1715/ (assacced on 18.09.2018).
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the process. However, training programs for such judicial officers often do not include 

an international legal component.

Providing by the state with proper mechanisms for applying the norms of 

international treaties. N.M. Yurov notes that "the absence of a well-defined national 

mechanism for the implementation of international law in the legal consciousness of 

judges generates a nihilistic attitude to international law and misunderstanding of the 

regulatory potential, which is laid down in international law; this is topped by the fear 

of application of "alien legal norms".318 It should be noted with regret that this 

allegation is not unfounded.

Following the International Legal Science Symposium at the Institute of 

Legislation and Comparative law under the Government of the Russian Federation 

21.04.2008, the abstracts of the participant's reports were published. 

Y.A. Tikhomirov pointed out that when implementing international treaties, the 

Government of the RF imposes relevant duties on ministries and departments, but the 

specialists of the ministries are not prepared for the implementation of treaties.

A.G. Shatunovskaja-Bjurno reported that the competent authorities in charge of 

the implementation of an international treaty do not always understand what the 

international treaty requires them to do because of the meaning of certain terms of 

international law that are unusual for the Russian legislation; therefore, the task for the 

competent authorities that are responsible for the preparation of an international treaty 

would be to ensure that the treaty is drafted in such a way that legal practitioners have 

no questions about the interpretation of the provisions of international treaties. 

According N.M. Kolosova's report, the Russian Federation should adopt a law on 

normative and legal acts, where, inter alia, it will be necessary to define a mechanism 

for the uniform application of international treaties.319

Establishing a uniform order of application of the norms of international treaties 

in the Russian Federation by commercial courts is long overdue. The relevant 

318 See the detailed information: Yurova N.M. International Civil Procedural Law: theory of implementation of norms 
in the Legal System of the Russian Federation. M., 2008. 352 p.

319 See the detailed information: Tiunov O.I., Manov B.G. The principle of compliance with international treaties: 
Con Access from the legal 
database “GARANT” (17.11.2017).
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government authorities need to ensure that Russian legal practitioners have concrete 

answers to their questions in this matter.

In addition, some adaptation work should also be carried out by state authorities

on the preparation for the application of international treaties. When adopting 

international treaties, these bodies should carry out a normative interpretation of the 

terms and provisions contained in them, the regulatory effect of which has novelties in 

relation to the already established Russian regulatory framework in this area. In this 

case, it seems insufficient only to amend the existing normative legal acts of domestic 

law. Available practical recommendations should be adopted regarding each 

international treaty in order to organize its proper interpretation and application.

Only a full scale interaction between executive, legislative and judicial authorities 

may enable the Russian Federation to fulfill its international legal obligations and the 

implementation of the provisions of the Constitution of the RF aimed at incorporating 

such normative international law acts into the legal system of the country.

The system of interaction with foreign countries on issues of mutual legal 

assistance also requires improvement. According to R.V. Vinnikova, "the law practice 

requires finding ways to ensure reliable interaction of Russian commercial courts with 

foreign institutions of justice and means of increasing the efficiency of interstate 

cooperation".320 Legal assistance may include not only requests for the application of 

foreign law, but also facilitate the practice of applying the norms of international 

treaties in Russian arbitration proceedings.

320 Vinnikova R.V. Implementation of the norms of international law in commercial courts of the Russian Federation.
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CONCLUSION

In the process of working on his dissertation, the author identified the 

following normative-legal, methodological and doctrinal foundations of the study and 

formulated conclusions and provisions to be defended.

The legal basis for the research was international treaties of the Russian 

Federation, the Constitution of the Russian Federation, laws and sub-legal acts 

regulating the issues of arbitration proceedings and the application of the norms of 

international treaties.

When working on the dissertation, the author has analyzed various judicial acts 

of commercial courts of Russia (mainly commercial courts of the West Siberian, 

North-Western and Central Districts, the Supreme Commercial Court of the Russian 

Federation), separate judicial acts of courts of general jurisdiction of Russia, the 

Supreme Court of the Russian Federation, the Constitutional Court of the Russian 

Federation, and also the European Court of Human Rights, the Court of the Eurasian 

Economic Union and the Court of the Eurasian Economic Union), the International 

Court of Justice.

The author has also analyzed explanations, information letters and decisions of 

the Supreme Commercial Court of the Russian Federation and the Supreme Court of 

the Russian Federation.

The methodological basis of the research includes such dialectical methods of 

cognition as deduction and induction, analysis and synthesis, theoretical modelling, 

comparison, generalization, systemic and structural approaches, etc.

Private-scientific research methods such as formal-legal and formal-logical 

methods, a comparative legal method and a method for studying and generalizing judicial 

practice were also used.  

The practice of commercial courts has been analyzed through search queries 

both in the internal database and on the official websites of the courts on the Internet, 

in legal databases "ConsultantPlus". Search and selection of judicial acts was carried 

out with the use of relevant queries by key words, which allowed individualization of 

international treaties of the RF, resolutions, etc.
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The theoretical basis of the thesis is based on the works of such scientists of 

the Soviet and modern period as L.A. Aleksidze, L.P. Anufrieva, A.S. Gaverdovsky, 

S.V. Bakhin, V.G. Butkevich, V.V. Gavrilov, L.N. Galenskaya, G.M. Danilenko, 

B.L. Zimnenko, V.S. Ivanenko, G.V. Ignatenko, I.I. Lukashuk, O.I. Lukashuk, S.Yu. 

Marochkin, R.A. Myullerson, T.N. Neshataeva, B.I. Osminin, I.S. Peretersky, V.Ya. 

Suvorova, A.N. Talalaev, G.I. Tunkin, E.T. Usenko and others.

During the research process, the author also turned to works of other scientists, 

which reflected the issues of the operation, interpretation and application of international 

legal norms in national legal systems.

The works of legal scholars such as M.N. Marchenko, A.V. Malko, N.I. Matusow 

and V.S. Nersesyantsa significantly contributed to this research. 

The works of scholars of different branches of law such as M.I. Braginsky, V.V. 

Vitryansky, Yu.S. Gambarova, M.K. Treushnikova, Ya.F. Farkhtdinov, V.M. Sherstyuk 

and others were also referred to in this thesis.

The use in this research of theoretical works of practicing judges and researchers 

(R.V. Vinnikova, L.N. Galenskaya, G.A. Zhilin, S.Yu. Marochkin, T.N. Neshataeva, 

V.P. Talinmonchik) which are devoted to the analysis of the evolving practice of law 

enforcement agencies is of particular importance.

The thesis examines the application of the norms of international treaties by the 

national law enforcer from the point of referring this source of international law to 

normative legal acts, determining its place in the Russian legal system, and not in the 

system of law of Russia, the grounds for the application of such norms, as well as the 

problematic issues of commercial courts proceedings.

Conclusions and provisions to be defended:

1. Analysis of the practice of a quarter-century implementation of the 

imperative provisions of article 15(4) of the Constitution of the Russian Federation 

about the applicability of international treaties of Russia in the Russian legal system 

and the Commercial Procedure Code of the RF which concretize their respective 

norms indicates that the Russian commercial judicial system generally perceived 

international treaties as a really relevant law-enforceable source of arbitration 
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proceedings, the use of which in necessary cases, as a rule, really helps to increase 

the efficiency of arbitration courts and the judiciary. resolution of economic disputes.

2. However, despite such a relatively long period of application of the norms of 

international treaties of the RF, the accumulated significant enforcement experience 

of the system of commercial courts of the RF, the opportunity to eliminate 

contradictions in the legal positions of higher courts due to their merging in 2014, as 

well as numerous explanations of the Constitutional Court of the RF, the necessary 

uniformity in the general issues of understanding and applying the norms of

international treaties by the commercial courts of Russia has not yet been achieved.

3. The practice of applying international treaties by commercial courts is still 

ambiguous and contradictory, and references to them are often incorrect, even legally 

unfounded, or vice versa - illegally absent.

According to the author, the reasons for this abnormal situation depend on 

many factors complicating the process, the main of which are as follows:

- insufficient regulatory resolution and scientific elaboration of issues and 

problems arising in this area;

- the presence in the legislation, as well as in the decrees, instructions and 

explanations of the highest courts are not sufficiently clear and even contradictory 

provisions that make it difficult to clearly understand the content, features and 

procedure for applying the norms of international treaties in the commercial process;

- fragmented, often contradictory positions of legislative bodies and 

supreme courts regarding the status, place and role of different types of international 

treaties (intergovernmental, intergovernmental and interdepartmental) in the 

hierarchical structure of normative acts of the Russian legal system and related 

features of the use of different types of international treaty norms in commercial 

proceedings;

- lack of clarity in distinguishing between various types of international 

acts, numerous in designation, but having different legal or political status, that are 

binding and recommendatory;
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- insufficient level of qualification of the judges and their professional 

readiness to understand international treaties terms, to clarify the content of the 

treaties norm, its correct interpretation and application;

- the lack of international legal competence and flexibility of 

representatives of the parties in the commercial process;

- lack of available and reliable system to inform stakeholders about the 

actual operating in Russia international treaties;

- the absence of a permanent system of practical training and advising 

about application of international treaties for judges;

- huge workload of the judiciary.

4. The lack of a clear understanding of the nature and status of international 

treaties in the Russian legal system also has a negative effect. The isolation of the 

international treaty from legal acts in the system of sources of Russian law, which is 

based on the perception of the legal nature of the treaty as only an agreement of the 

contracting parties and not on its legal status as an international legal act, is legally 

unjustified in the legal literature and jurisprudence act. The work substantiates the 

need for a uniform understanding and interpretation in law enforcement practice of 

the concept of an international treaty as a normative legal act.

Therefore, the following definition of the concept is proposed: an international 

treaty is an international legal act adopted by the competent subjects of international 

law on a conciliatory basis, aimed at regulating public relations representing mutual 

interest for the contracting parties, containing legal norms binding on the contracting 

parties.

5. In the opinion of the author, the place of the international treaties of the 

Russia in the system of sources of law subject to application by Russian commercial 

courts should be uniformly defined and fixed in Russian normative legal acts, in the 

assumption of the provisions of the Constitution of the RF and the norms of 

international law. Such a place for international treaties of Russia in the hierarchical 

structure of sources of Russian law should be the place after the Constitution of the 

RF. This will eliminate the inadmissible from the point of view of legislative 
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technology facts of arbitrarily fixing the place of Russia's international treaties in the 

list of acts (from the place after the Constitution to the place after acts of local 

authorities), on which the legal basis of the force and application of one or another 

federal law or other normative act is based. This, in turn, will facilitate the work of 

the courts with the proper selection of the necessary normative act according to its 

legal force from their hierarchical list in the text of any law enforcement source. 

6. One of the significant means of increasing the efficiency of the judicial method 

of applying the norms of international treaties of the Russian Federation is the 

maximum awareness of the court on the validity and legal force of a potentially 

applicable international treaty. This will allow the court to form an internal belief about 

the admissibility / inadmissibility of the application of a specific contract, based on the 

understanding of the totality of all its legal characteristics. 

In the author’s opinion, to achieve this the priority should be given to two 

areas: normative and legal direction which is as follows:

– the introduction by Russia of international treaties into the Russian legal 

system as regulatory legal acts;

- clarification by the highest authorized State bodies of the content of the 

norms of international treaties in order to establish their self-fulfillment or non-

compliance in the system of Russian Law;

- if necessary, adopt domestic acts on the introduction and transformation of 

the norms of international treaties into the system of Russian Law;

organizational and legal direction:

- publishing international treaties in the established official media;

- issuance by the highest judicial bodies of decisions on the procedure for the 

application of international treaties in commercial proceedings;

- making publicly available by the highest judicial authority of Russia general 

information in the form of instructional letters, explanations, reports or reviews about 

practical or potentially applicable international treaties, whith specifying and 

explaining their legal properties and law-enforcement characteristics and analyzing

the errors made by the courts.
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7. Any and every application of the norm of an international treaty by a 

commercial court is also an act of its interpretation, in the sense of personal, internal 

professional clarification of the essence of such a norm by the judge / tribunal. 

Clarification of this rule by the highest court of Russia will be an act of official 

interpretation on behalf of the Russian Federation and mandatory for all lower courts 

of the commercial courts system. Such an interpretation can be viewed in international 

relations as the official position of the Russian Federation on the content of certain norms 

of such international treaties.

8. The interpretation offered by international judicial institutions (firstly ECHR and 

EAEU Court) with regard to the norms of international treaties may in some cases create 

prerequisites or actually contribute to the development of the practice of the most accurate 

application of international legal norms in the sphere of competence of commercial courts.

9. In the author’s opinion, a model of the activity of commercial courts of Russia 

in the administration of justice has formed in the event of a contradiction between 

private and public interests in certain economic legal relations, regulated by the norms 

of both domestic and international law.

A significant circumstance in the framework of this model is the definition of the 

nature of the legal regulation of public relations by the rule of international law, which 

may be complementary or exclusive in relation to the norm of Russian law. In the 

exceptional character, the norm of the international treaty should be applied due to its 

primacy in the sphere of law enforcement, in the additional character - norms of 

international and Russian law should be applied in the totality while enriching and 

detailing each other. 

10. The author stated that there are 4 possible applications / non-application of the 

norms of international treaties by commercial courts:

– a simple reference to the international treaty of Russia in the text of the judicial 

act in the general list of applicable sources, without reference to specific articles and 

provisions of the treaty;

– direct application of the international treaty of the Russian Federation or its 

specific articles as a legal regulator of legal relations;
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– formulation of the conclusion that the international treaty is not applicable;

– the absence of a reference to an international treaty that must be applied to a 

controversial legal relationship.

The theoretical significance and practical aspect of this research are that in 

this paper questions of the application of norms of international treaties by Russian law 

enforcement agencies are examined from the position of attributing this source of 

international law to Russian normative legal acts, determined its place in the Russian 

legal system, but not in the legal system of the Russian Federation, clarified the grounds 

for the application of such rules and the problematic issues of the Russian commercial 

proceedings related to this.

The results obtained of this research can be:

– useful as a theoretical basis for further scientific works in the field of the 

application of international treaties by Russian judicial authorities;

– perceived by the Russian legislature to improve the national mechanism for 

ensuring the implementation of the norms of international treaties of the Russian 

Federation;

– used by the courts in the context of determining the applicability to a specific 

situation of the norms of the international treaty of the Russian Federation, as well as 

the procedure for such application, including the manner in which the relevant rule is 

interpreted;

– applied by the highest court for the purposes of formulating generalizations and 

drafting clarification on the procedure for applying the norms of international treaties by 

commercial courts in Russia;

– can be taken into account in the subsequent reform of the judicial system of the 

Russian Federation, whose drafts are already being developed and discussed;

– used in the teaching of the modules “International Law”, “Private International 

Law”, “Commercial Procedure” in the specialty “jurisprudence” and advanced training 

courses for judges of commercial courts and staff of courts.

Approbation of research results carried out at the Department of International 

Law of the Saint Petersburg State University, reflected in a speech at a meeting of the 
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Russian Association of International Law (25 June 2015, Moscow), at the XIII 

International Scientific and Practical Conference “Kutafin Readings” (21-23 November 

2017, Moscow).

The results of the research were applied by the author during her professional career 

as a judicial assistant in commercial courts of appellate instances (the Eighth Commercial 

Court (Omsk) and the Thirteenth Commercial Court (Saint Petersburg), in the Omsk 

Regional Court (Omsk).

Materials of scientific research work were also used by the author in the process 

of lecturing and conducting practical classes in the courses “International Law” and 

“International Private Law” at the Institute of Law and Entrepreneurship (Saint 

Petersburg), at the Law Department of Omsk State University named after F.M. 

Dostoevsky (Omsk).

The main conclusions were presented by the author in nine scientific articles, 

including four articles in scientific publications recommended by the Higher 

Attestation Commission under the Ministry of Education and Science of the Russian 

Federation.
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